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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH CAROLINA 

COLUMBIA DIVISION 
 
 
Katherine Bradacs and Tracie 
Goodwin, 
 
   Plaintiffs, 
 

) 
) 
) 
) 
) 

 
 
 
Civil Action No.: 3:13-cv-02351-JMC 

vs. ) 
) 

 

Nimrata (“Nikki”) Randhawa Haley, in 
her official capacity as Governor of 
South Carolina; Alan M. Wilson, in his 
official capacity as Attorney General of 
South Carolina, 
 
   Defendants. 
_______________________________ 

) 
) 
) 
) 
) 
) 
) 

Motion for Summary Judgment  

 
 Plaintiffs, by and through their attorneys, move the Court pursuant to Rule 56(a) 

of the Federal Rules of Civil Procedure, for an Order directing entry of summary 

judgment in favor of Plaintiffs and against Defendant, on the causes of action and for 

the relief sought in Plaintiffs’ Complaint. 

 This motion is made on the ground that no genuine triable issue of material fact 

exists, and that Plaintiffs are entitled to judgment as a matter of law. 

 This motion is based on the files, exhibits, and pleadings in this proceeding, 

together with the Memorandum of Law attached hereto as Exhibit 1. 
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October 20, 2014     Respectfully submitted, 

/s/    John S. Nichols  
       John S. Nichols 
       Federal ID Number 02535 
       Bluestein, Nichols, Thompson & 
       Delgado, LLC 
       1614 Taylor Street 
       Post Office Box 7965 
       Columbia, South Carolina 29202 
       Telephone:  (803) 779-7599 
       Facsimile: (803) 771-8097 
       jsnichols@bntdlaw.com 
 
       /s/ Carrie A. Warner   

Carrie A. Warner 
Federal ID Number 11106 
Warner, Payne & Black, LLC 
1531 Blanding Street 
Post Office Box 2628 (29202) 
Columbia, South Carolina 29201 
Telephone:  (803) 799-0554 
Facsimile: (803) 799-2517 
carriewarner@wpb-law.net 

             

       /s/ Laura W. Morgan   
       Pro Hac Vice 
       Family Law Consulting 
       108 5th St. SE, Suite 204 
       PO Box 497 
       Charlottesville, Virginia 22902 
       goddess@famlawconsult.com 
 
       ATTORNEYS FOR PLAINTIFFS 
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 United States District Court 
 District of South Carolina 
 Columbia Division 
 
Katherine Bradacs and Tracy Goodwin, ) 
 ) 
          Plaintiffs, ) 
vs.  ) Civil Action No.: 3:13-cv-02351-JMC 
 ) 
Nimrata (“Nikki”) Randhawa Haley,  ) 
in her official capacity as Governor  ) 
of South Carolina and Alan M. Wilson, ) 
in his official capacity as Attorney General  ) 
of South Carolina, ) 
 ) 
          Defendants.  ) 
 
 PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF 
 MOTION FOR SUMMARY JUDGMENT 
 
 Pursuant to Rule 56 of the Federal Rules of Civil Procedure, the Plaintiffs 

Katherine Bradacs and Tracy Goodwin submit their brief in support of their motion for 

summary judgment.  

 INTRODUCTION 

 In the sixteen months since the United States Supreme Court decided U.S. v. 

Windsor, 133 S.Ct. 2675 (2013), there have been more than 40 federal and state court 

decisions striking down bans on marriage equality. Five rulings have been issued by 

federal appellate courts covering four circuits, dozens have been issued by federal 

district courts, and at least fourteen have been issued by state courts.1 Only two 

                                                 

 1 A complete list of the significant decisions, in reverse chronological order, can 
be found at:  http://www.freedomtomarry.org/pages/marriage-rulings-in-the-courts [last 
visited October 19, 2014].  

On October 17, 2014, US Attorney General Eric Holder announced that the 
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decisions have upheld a state’s same-sex marriage ban.2 EXHIBIT A lists the most 

significant decisions. As of this date, October 20, 2014, 32 states and the District of 

Columbia recognize marriage equality: a larger portion of the United States population 

lives in jurisdictions that recognize same-sex marriage than do not. EXHIBIT C.  

 For this case now before this Court, the most important of these is Bostic v. 

Schaefer, 760 F.3d 352 (4th Cir. 2014). In Bostic, the Court of Appeals, by Floyd, J., 

held that Virginia’s marriage laws violated the Due Process and Equal Protection 

Clauses to the extent that they prevented same-sex couples from marrying and 

prohibited Virginia from recognizing same-sex couples’ lawful out-of-state marriages.  

 On October 6, 2014, the United States Supreme Court refused to hear the 

appeal in Bostic v. Schaefer (one among the seven cases docketed with the court that 

struck down same-sex marriage bans in five states: Indiana, Oklahoma, Utah, Virginia, 

and Wisconsin). McQuigg v. Bostic, No. 14-251, 2014 WL 4354536 (U.S., Oct. 6, 2014); 

Schaefer v. Bostic, No. 14-225, 2014 WL 4230092 (U.S., Oct. 6, 2014); Rainey v. 

Bostic, No. 14-153, 2014 WL 3924685 (U.S., Oct. 6, 2014). The Fourth Circuit issued its 

mandate on October 6, 2014. Bostic v. Schaefer, 2014 WL 4960335 (4th Cir., Oct. 6, 

2014). Arguably, by leaving in place the now-authoritative last words on same-sex 

                                                                                                                                                             

federal government would recognize same-sex marriages in Colorado, Indiana, Nevada, 
Oklahoma, Utah, Virginia, and Wisconsin, bringing the total to 26 states plus the District 
of Columbia. http://www.justice.gov/opa/pr/after-supreme-court-declines-hear-same-
sex-marriage-cases-attorney-general-holder-announces. 

 2  Robicheaux v. Caldwell, 2 F.Supp.3d 910 (E.D. La. 2014); Borman v. Pyles-
Borman, No. 2014-CV-36 (Cir. Ct. Roane County, Tenn., August 5, 2014), available at:  
(http://freedomtomarry.org/page/-/files/pdfs/TennesseDivorceRulingLoss.pdf) (last 
visited Oct. 20, 2014). The plaintiffs in Robicheaux have appealed to the Fifth Circuit, 
which has expedited the appeal. Robicheaux v. Caldwell, No. 14-31037. 
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marriage by three U.S. Courts of Appeals (the Fourth, Seventh, and Tenth Circuits), 

same-sex couples in West Virginia, North Carolina, South Carolina, Colorado, Kansas 

and Wyoming could also now marry. Recognizing the inevitable, Colorado cleared the 

way for same-sex marriage on October 7, 2014, and West Virginia cleared the way for 

same-sex marriage on October 9, 2014. In light of Bostic, on October 10, 2014, the 

United States District Court, Western District of North Carolina, in General Synod of the 

United Church of Christ v. Resinger, ___ F.Supp.3d ___, 2014 WL 5092288 (W.D. N.C., 

Oct. 14, 2014), per Cogburn, J., held that as a matter of law, North Carolina’s ban on 

same-sex marriage and same-sex marriage recognition violated the 14th Amendment’s 

due process and equal protection guarantees. Accord Fisher-Borne v. Smith, ___ 

F.Supp.3d ___, 2014 WL 5138922 (M.D. N.C., Oct. 14, 2014). This left South Carolina 

alone in this Circuit refusing to recognize the rights of persons of the same sex to marry. 

 Also recognizing the inevitable, on Wednesday, October 8, 2014, Charleston 

(South Carolina) County Probate Court Judge Irvin G. Condon began accepting 

applications for marriage licenses from same-sex couples. On Thursday, October 9, 

2014, however, the South Carolina Supreme Court ordered state probate courts not to 

issue same-sex marriage licenses until this Honorable Court decides the issue.3 State 

ex rel. Wilson v. Condon, Order (S.C. Sup. Ct. filed Oct. 9, 2014), 2014 WL 5038396. 

                                                 

 3  Kansas followed the same pattern: The Johnson County (Kansas) clerk 
announced it would issue same-sex marriage licenses, and the state obtained a stay 
preventing the issuance of such licenses until the Kansas federal court could rule. State 
ex rel. Schmidt v. Moriarty, No. 112,590 (Kan. Sup. Ct. filed Oct. 10, 2014). 
http://www.kscourts.org/State_v_Moriarty/112590.pdf. 
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 In addition, 17 states legally recognize same-sex marriages.4 While “[t]he arc of 

the moral universe is long, it bends toward justice”5 - albeit slowly for these Plaintiffs. It 

is now this Honorable Court’s turn to consider South Carolina’s constitutional and 

statutory ban on same-sex marriage,6 and consign it to “the dustbin of history.”7 

                                                 

 4 Six states have legalized same-sex marriage through court decisions 
(California, Connecticut, Iowa, Massachusetts, New Jersey, and New Mexico); eight 
have done so through legislation (Delaware, Hawaii, Illinois, Minnesota, New 
Hampshire, New York, Rhode Island, and Vermont); and three have legalized same-sex 
marriage by popular vote (Maine, Maryland, and Washington). The District of Columbia 
also legalized same-sex marriage through legislation.  

 5 Martin Luther King, Jr. (March 25, 1965, Montgomery, Alabama). 

 6 This Court must reject any argument this case is controlled by Baker v. Nelson, 
409 U.S. 810 (1972) (Supreme Court stated that challenge to Minnesota law defining 
marriage as between a man and a woman did not raise a substantial federal question). 
The Court’s decisions in Romer v. Evans,  517 U.S. 620 (1996), and Lawrence v. 
Texas, 539 U.S. 558 (2003), cast doubt on the proposition that Baker commands lower 
courts to treat challenges to same-sex marriage prohibitions as matters not raising a 
substantial federal question. The Court’s more recent decision in United States v. 
Windsor, 133 S.Ct. 2675 (2013), eliminates all uncertainty. The majority opinion striking 
down the federal Defense of Marriage Act (“DOMA”) holds that DOMA’s definition of 
marriage as between members of different genders for purposes of all federal laws 
required the Supreme Court “to address whether the resulting injury and indignity (to 
same-sex couples) is a deprivation of an essential part of the liberty protected by the 
Fifth Amendment.” Our own Fourth Circuit Court of Appeals concluded that Baker was 
depredated of its precedential authority:  

* * * The district court determined that doctrinal developments stripped 
Baker of its status as binding precedent. Bostic, 970 F.Supp.2d at 469–70. 
Every federal court to consider this issue since the Supreme Court 
decided United States v. Windsor, ––– U.S. ––––, 133 S.Ct. 2675, 186 
L.Ed.2d 808 (2013), has reached the same conclusion. See Bishop v. 
Smith, Nos. 14–5003, 14–5006, ––– F.3d ––––, ––––, 2014 WL 3537847, 
at *6–7 (10th Cir. July 18, 2014); Kitchen v. Herbert, No. 13–4178, ––– 
F.3d ––––, ––––, 2014 WL 2868044, at *7–10 (10th Cir. June 25, 2014); 
Love v. Beshear, 989 F.Supp.2d 536, –––– (W.D.Ky.2014); Baskin v. 
Bogan, Nos. 1: 14–cv–00355–RLY–TAB, 1: 14–CV–00404–RLY–TAB, ––
– F.Supp.2d ––––, ––––, 2014 WL 2884868, at *4–6 (S.D.Ind. June 25, 
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2014); Wolf v. Walker, 986 F.Supp.2d 982, 989–91 (W.D.Wis.2014); 
Whitewood v. Wolf, No. 1: 13–cv–1861, –––F.Suup.2d ––––, ––––, 2014 
WL 2058105, at *5–6 (M.D.Pa. May 20, 2014); Geiger v. Kitzhaber, Nos. 
6:13–cv–01834–MC, ––– F.Suup.2d ––––, –––– n. 1, 6:13–cv–02256–
MC, 2014 WL 2054264, at *1 n. 1 (D.Or. May 19, 2014); Latta v. Otter, No. 
1: 13–cv–00482–CWD, ––– F.Supp.2d ––––, ––––, 2014 WL 1909999, at 
*8–9 (D.Idaho May 13, 2014); DeBoer v. Snyder, 973 F.Supp.2d 757, 773 
n. 6 (E.D.Mich.2014); De Leon v. Perry, 975 F.Supp.2d 632, 647–49 
(W.D.Tex.2014); McGee v. Cole, No. 3:13–24068, ––– F.Supp.2d ––––, –
–––, 2014 WL 321122, at *8–10 (S.D.W.Va. Jan. 29, 2014). 

* * * 

The Supreme Court’s willingness to decide Windsor without 
mentioning Baker speaks volumes regarding whether Baker remains good 
law. The Court’s development of its due process and equal protection 
jurisprudence in the four decades following Baker is even more instructive. 
On the Due Process front, Lawrence v. Texas, 539 U.S. 558, 123 S.Ct. 
2472, 156 L.Ed.2d 508 (2003), and Windsor are particularly relevant. In 
Lawrence, the Court recognized that the Due Process Clauses of the Fifth 
and Fourteenth Amendments “afford constitutional protection to personal 
decisions relating to marriage, procreation, contraception, family 
relationships, child rearing, and education.... Persons in a homosexual 
relationship may seek autonomy for these purposes, just as heterosexual 
persons do.” Id. at 574, 123 S.Ct. 2472. These considerations led the 
Court to strike down a Texas statute that criminalized same-sex sodomy. 
Id. at 563, 578–79, 123 S.Ct. 2472. The Windsor Court based its decision 
to invalidate section 3 of DOMA on the Fifth Amendment’s Due Process 
Clause. The Court concluded that section 3 could not withstand 
constitutional scrutiny because “the principal purpose and the necessary 
effect of [section 3] are to demean those persons who are in a lawful 
same-sex marriage,” who—like the unmarried same-sex couple in 
Lawrence—have a constitutional right to make “moral and sexual 
choices.” 133 S.Ct. at 2694–95. These cases firmly position same-sex 
relationships within the ambit of the Due Process Clauses’ protection. 

* * * 

In light of the Supreme Court’s apparent abandonment of Baker 
and the significant doctrinal developments that occurred after the Court 
issued its summary dismissal in that case, we decline to view Baker as 
binding precedent and proceed to the meat of the Opponents’ Fourteenth 
Amendment arguments. 
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Bostic v. Schaefer, 760 F.3d at 373-75 (emphasis added). The Tenth Circuit in Kitchen 
v. Herbert, 755 F.3d 1193, 1204–08 (10th Cir. 2014), the Seventh Circuit in Baskin v. 
Bogan, 766 F.3d 648 (7th Cir. 2014), and the Ninth Circuit in Latta v.Otter, ___ F.3d 
___, 2014 WL 4977682, *3 (9th Cir., Oct. 7, 2014), joined these other federal appellate 
courts in recognizing that Baker does not foreclose consideration of claims challenging 
the constitutionality of state laws forbidding same-sex marriages. 

 7 The phrase, first popularized by Leon Trotsky, is now applied to bans on same-
sex marriage:  

Most importantly, though, the taboo will die because the scare 
tactics, propaganda, and misinformation of those who would hang on to 
the maledictions and stereotypes have proven to be so patently false, 
malicious, and absurd. Most decent people just hate being lied to. Indeed, 
a not-too-distant generation of Montanans will consign today’s decision, 
the Marriage Amendment, and the underlying intolerance to the dustbin of 
history and to the status of a meaningless, shameful, artifact. 

Donaldson v. State, 367 Mont. 228, 322, 292 P.3d 364, 422 (2012). See also, e.g., 
Whitewood v. Wolf, 992 F.Supp.2d 410 (M.D. Pa. 2014) (“In the sixty years Brown was 
decided, ‘separate’ has thankfully faded into history, and only ‘equal’ remains. Similarly, 
in future generations the label same-sex marriage will be abandoned, to be replaced 
simply by marriage. We are a better people than what these laws represent, and it is 
time to discard them into the ash heap of history.”).  
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 STATEMENT OF FACTS 

 Plaintiffs Bradacs and Goodwin are residents of Lexington County, South 

Carolina. They were legally married in the District of Columbia on April 6, 2012. Twin 

children, “B” and “C,” were born between them in 2012, with Goodwin being the 

gestational carrier using Bradacs’s ova. Bradacs also has a minor son, “J,” (born 2001) 

from a previous relationship. The Plaintiffs’ marriage is legally recognized in the District 

of Columbia and by the federal government by virtue of the decisions in United States v. 

Windsor, 133 S.Ct. 2675 (U.S. 2013) and Bostic v. Shaefer, 760 F.3d 352 (4th Cir. 

2014); however, the State of South Carolina refuses to recognize their marriage.  

 Bradacs has been a law enforcement officer in South Carolina since 2006 and 

has been a State Trooper with the Highway Patrol since 2011. Goodwin is also a public 

employee and a former law enforcement officer. Furthermore, Goodwin is an Air Force 

veteran, having been deployed to Saudi Arabia during Operation Southern Watch in 

1999. She is 80% disabled and receives disability from the VA. 

 Because their marriage is not recognized in South Carolina, the Plaintiffs have 

incurred the following direct injuries (Exhibit D and Exhibit E): Neither can nominate 

the other as a spouse on her health or dental insurance policy through the State of 

South Carolina, although they have attempted to do so; up until well after the filing of 

this lawsuit, Bradacs could not nominate her biological children on her health or dental 

insurance policy through the State of South Carolina, resulting in both children being 

placed on Medicaid; neither Plaintiff can claim “married” as an exemption on their State 

of South Carolina tax return, causing each Plaintiff the burden and expense of filing 
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separate State tax returns; until two weeks ago, Goodwin was unable to claim Bradacs 

as her spouse or Bradacs’s son, J, as her step-son, for VA disability purposes, which 

caused a loss of additional VA disability income, including VA subsistence for school 

(benefits were not made retroactive to the date of their marriage); Bradacs was unable 

to claim the Family Medical Leave Act (FMLA) as a means to take leave from her 

employment to provide assistance to her spouse, Goodwin, after Goodwin’s hand 

surgery; Bradacs was required to obtain a physician’s statement proving she was the 

biological mother of B and C during Goodwin’s delivery of the children, and only then 

was Bradacs able to take leave from her employment under the FMLA in order to attend 

her children’s births; all of the Plaintiffs’ minor children are under a cloud of social 

stigma by virtue of the State of South Carolina refusing to recognize Plaintiffs as a 

wedded couple or a legally recognized family unit; Bradacs cannot be added to the birth 

certificates for B and C as their biological mother without first obtaining a decree of 

adoption of her own children; Bradacs was not authorized to make medical care 

decisions on behalf of her infant son, B, who was born with a life-threatening medical 

condition because Bradacs was not listed on the child’s birth certificate; Bradacs was 

required to provide written proof that she was the biological mother of her twin children 

in order to be present at their births (Exhibit 5); Bradacs is unable to nominate Goodwin 

as a spouse on her Police Officer Retirement Systems beneficiary designation form, 

and as a result, Goodwin cannot receive 100% of Bradacs’s monthly survivor annuity 

benefit upon her untimely death; Goodwin cannot nominate Bradacs as a spouse on her 

state retirement beneficiary designation form so that Bradacs will receive a reduced 
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amount of Goodwin’s retirement benefit or survivor benefits; because Bradacs is not 

recognized as Goodwin’s spouse under the Veterans Administration loan regulations, 

she is required to provide a “gift letter” for any contributions toward the parties’ home 

purchase and payments to avoid tax implications; because Bradacs is not listed on B’s 

or C’s birth certificates, she is required to obtain a decree of adoption or legal 

guardianship order over both children in order to obtain their school, medical, and 

related records; Goodwin cannot change her name to “Bradacs” without a court order. 

 Neither Plaintiff can make medical care decisions for the other, or discuss 

medical issues with either Plaintiff’s healthcare providers without a healthcare power of 

attorney; neither Plaintiff can claim Social Security benefits from the other due to the 

other’s untimely passing; Plaintiffs are denied the protections of the South Carolina 

Family Court system, particularly in setting child support, alimony or other support, 

division of assets, and otherwise maintaining the status quo pending any separation of 

the Plaintiffs; Plaintiffs face uncertainty as to who may receive priority for custody of 

their two children upon either Plaintiff’s untimely passing or their separation should 

family members file petitions for custody of the minor children; Plaintiffs will be required 

to endure the hardship and impracticality of going to the District of Columbia or to some 

other jurisdiction, meet that jurisdiction’s residency requirement, and then seek and 

obtain a judgment for divorce; Bradacs’s biological children are unable to receive her 

line of duty death benefits without Bradacs obtaining a decree of adoption over her own 

biological children; neither Plaintiff is able to receive her intestate share of the other’s 

probate estate as a surviving spouse should either Plaintiff pass away without a will; 

there is uncertainty over whether Bradacs may claim survivor benefits through the VA. 
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 ARGUMENT 

I.  PROVISIONS UNDER REVIEW 

 In 1996, Congress enacted the Defense of Marriage Act, 28 U.S.C. § 1738C 

(“DOMA”), in reaction to the possibility that a state – specifically Hawaii – might 

authorize same-sex marriage. In Baehr v. Lewin, 852 P.2d 44 (Haw. 1993), the 

Supreme Court of Hawaii became the first court in the United States to recognize same-

sex marriage. The events in Hawaii sparked a storm of controversy, and in response, a 

majority of states amended their marriage laws to prohibit same-sex marriage.  

 In 1996, the South Carolina Marriage Law was amended to expressly prohibit 

marriage for same-sex couples, and to prevent the recognition of valid same-sex 

marriages contracted elsewhere. South Carolina Code Ann. § 20-1-15, entitled 

“Prohibition of same sex marriage,” provides, “A marriage between persons of the same 

sex is void ab initio and against the public policy of this State.” See also S.C. Code Ann. 

§ 20-1-10 (amended in 1996 to prohibit a man from marrying “another man,” or a 

woman from marrying “another woman”). As a result, by declaring that a marriage 

between persons of the same sex is both (a) void ab initio and (b) against the public 

policy of this State, marriage is legally available only to opposite-sex couples in this 

State. Same-sex couples may not marry in South Carolina, and if they are married 

elsewhere, their marriages are not recognized in South Carolina.  

 Seven years later, the Massachusetts Supreme Judicial Court declared that the 

state’s own ban on same-sex marriage violated their state constitution. Goodridge v. 

Dep’t of Pub. Health, 440 Mass. 309, 798 N.E.2d 941, 969 (2003). In May 2004, 
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Massachusetts began marrying same-sex couples. In response, anti-same-sex 

marriage advocates in many states initiated campaigns to enact constitutional 

amendments to protect “traditional marriage.” States passing constitutional 

amendments banning same-sex marriage in 2004 include Arkansas, Georgia, Kentucky, 

Louisiana, Michigan, Mississippi, Missouri, Montana, North Dakota, Ohio, Oklahoma, 

Oregon, and Utah. Other states followed suit: in 2005, Kansas and Texas; in 2006 and 

2007, Alabama, Colorado, Idaho, South Carolina, South Dakota, Tennessee, Virginia, 

and Wisconsin; in 2008, Arizona, California, and Florida; and in 2012, North Carolina.  

 The South Carolina Constitution was amended in 2007 to expressly prohibit 

marriage for same-sex couples, and to prevent the recognition of valid same-sex 

marriages contracted elsewhere:  

A marriage between one man and one woman is the only lawful 
domestic union that shall be valid or recognized in this State. This State 
and its political subdivisions shall not create a legal status, right, or claim 
respecting any other domestic union, however denominated. This State 
and its political subdivisions shall not recognize or give effect to a legal 
status, right, or claim created by another jurisdiction respecting any other 
domestic union, however denominated. Nothing in this section shall impair 
any right or benefit extended by the State or its political subdivisions other 
than a right or benefit arising from a domestic union that is not valid or 
recognized in this State. This section shall not prohibit or limit parties, 
other than the State or its political subdivisions, from entering into 
contracts or other legal instruments.  

 
S.C. Const. art. XVII, § 15. As a result, marriage in South Carolina is legally available 

only to opposite-sex couples. Same-sex couples may not marry in South Carolina, and 

if they are married elsewhere, their marriages are not recognized in South Carolina.  

 The legislative history of Section 20-1-10 (as amended), Section 20-1-15 and 

S.C. Const. art. XVII, § 15 suggests that these provisions were, in the words of United 
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States v. Windsor, specifically “designed to injure the same class the State seeks to 

protect” 133 S.Ct. at 2681, [that is, persons in state-recognized same-sex marriages], 

whose “interference with the equal dignity of same-sex marriages . . . was more than an 

incidental effect” but rather “was its essence.” Windsor, 133 S.Ct. at 2693. Indeed, as 

Justice Scalia recognized in his dissent in Windsor, the same motivations and smoking 

guns of moral disapproval of gays and lesbians could readily be found in the legislative 

histories of the so-called “mini-DOMAs” widely enacted by states across the country. 

Windsor, 133 S.Ct. at 2707.  

 The Fourth Circuit recognized that the statutes and constitutional provisions in all 

the states in the Fourth Circuit were similar when describing the Virginia provisions: 

Three other states in this Circuit have similar bans: North Carolina, N.C. 
Const. art. XIV, § 6; N.C. Gen.Stat. §§ 51–1, 51–1.2; South Carolina, 
S.C. Const. art. XVII, § 15; S.C.Code Ann. §§ 20–1–10, 20–1–15; and 
West Virginia, W. Va.Code § 48–2–603. The Southern District of West 
Virginia has stayed a challenge to West Virginia’s statute pending our 
resolution of this appeal. McGee v. Cole, No. 3:13–cv–24068 (S.D. W.Va. 
June 10, 2014) (order directing stay). 

 
Bostic v. Schaefer, 760 F.3d at 368, n.1 (bold added). EXHIBIT B provides a 

comparison of the Virginia and South Carolina provisions.  

 

II.  STANDING 

 Standing requires that the following three elements be met: (1) “the plaintiff must 

have suffered an injury in fact—an invasion of a legally protected interest which is (a) 

concrete and particularized and (b) actual or imminent, not conjectural or hypothetical;” 

(2) “there must be a causal connection between the injury and the conduct complained 
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of—the injury has to be fairly ... trace[able] to the challenged action of the defendant, 

and not ... th[e] result [of] the independent action of some third party not before the 

court;” and (3) “it must be likely, as opposed to merely speculative, that the injury will be 

redressed by a favorable decision.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–

61, 112 S.Ct. 2130 (1992). In regard to the first prong, the Supreme Court has 

explained that “[b]y particularized, [it] mean[s] that the injury must affect the plaintiff in a 

personal and individual way.” Id. at 560 n. 1, 112 S.Ct. 2130. 

 In Bostic v. Schaefer, 760 F.3d at 370-72, our Fourth Circuit Court of Appeals 

considered the standing of Carol Schall and May Townley, women who were a couple 

since 1985 and who lawfully married in California in 2008. The Court made short shrift 

of any argument that Schall and Townley lacked standing: 

Schall and Townley also possess standing to bring their claims 
against Rainey. They satisfy the injury requirement in two ways. First, in 
equal protection cases—such as this case—“[w]hen the government 
erects a barrier that makes it more difficult for members of one group to 
obtain a benefit than it is for members of another group, .... [t]he ‘injury in 
fact’ ... is the denial of equal treatment resulting from the imposition of the 
barrier[.]” Ne. Fla. Chapter of Associated Gen. Contractors of Am. v. City 
of Jacksonville, 508 U.S. 656, 666, 113 S.Ct. 2297, 124 L.Ed.2d 586 
(1993). The Virginia Marriage Laws erect such a barrier, which prevents 
same-sex couples from obtaining the emotional, social, and financial 
benefits that opposite-sex couples realize upon marriage. Second, Schall 
and Townley allege that they have suffered stigmatic injuries due to their 
inability to get married in Virginia and Virginia’s refusal to recognize their 
California marriage. Stigmatic injury stemming from discriminatory 
treatment is sufficient to satisfy standing’s injury requirement if the plaintiff 
identifies “some concrete interest with respect to which [he or she] [is] 
personally subject to discriminatory treatment” and “[t]hat interest 
independently satisf[ies] the causation requirement of standing doctrine.” 
Allen, 468 U.S. at 757 n. 22, 104 S.Ct. 3315, abrogated on other grounds 
by Lexmark Int’l, Inc. v. Static Control Components, ––– U.S. ––––, 134 
S.Ct. 1377, 188 L.Ed.2d 392 (2014). Schall and Townley point to several 
concrete ways in which the Virginia Marriage Laws have resulted in 
discriminatory treatment. For example, they allege that their marital status 
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has hindered Schall from visiting Townley in the hospital, prevented Schall 
from adopting E. S.-T., and subjected Schall and Townley to tax burdens 
from which married opposite-sex couples are exempt. Because Schall and 
Townley highlight specific, concrete instances of discrimination rather than 
making abstract allegations, their stigmatic injuries are legally cognizable. 

 
Schall and Townley’s injuries are traceable to Rainey’s 

enforcement of the Virginia Marriage Laws. Because declaring the Virginia 
Marriage Laws unconstitutional and enjoining their enforcement would 
redress Schall and Townley’s injuries, they satisfy standing doctrine’s 
three requirements with respect to Rainey. In sum, each of the Plaintiffs 
has standing as to at least one defendant. 

 
760 F.3d at 372.  

 The standing of the Plaintiffs in this case cannot be gainsaid. They have suffered 

the stigma Bostic described, and they have detailed in the Statement of the Facts above 

a myriad of concrete ways that South Carolina’s laws result in discriminatory treatment. 

 No court has denied standing to a couple lawfully married in one jurisdiction to 

challenge the non-recognition of that status in a second jurisdiction. E.g., De Leon v. 

Perry, 975 F.Supp.2d at 646 (“Plaintiffs De Leon and Dimetman contend that because 

Texas does not recognize same-sex marriage, Dimetman could not be considered their 

child’s legal parent unless she went through the long administrative and expensive 

process of adoption. The Court finds these monetary damages constitute a concrete, 

injury in fact suffered by Plaintiffs due to Texas’ ban on same-sex marriage.”). Indeed, in 

Latta v. Otter, ___ F.Supp.2d ___, 2014 WL 1909999, *29 n. 5 (D. Idaho, May 13, 

2014), the Idaho district court tossed off in a footnote as regards to the standing of two 

couples who wished to have their out of state marriage recognized, “There is no dispute 

that Plaintiffs have standing to bring this lawsuit or, considering the relief requested, that 

Defendants are proper parties.” Accord Bishop v. Smith, 760 F.3d 1070, 1077-78 (10th 
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Cir. 2014); Brenner v. Scott, 999 F.Supp.2d 1278 (N.D. Fla. 2014); Whitewood v. Wolf, 

992 F.Supp.2d 410 (M.D. Pa. 2014).  

 

III.  LEVEL OF SCRUTINY 

 Some courts have concluded that Windsor applied heightened scrutiny, Latta v. 

Otter (and Sevcik v. Sandoval), ___ F.3d ___, 2014 WL 4977682 (9th Cir., Oct. 7, 

2014); SmithKline Beecham Corp. v. Abbott Labs., 740 F.3d 471, 481 (9th Cir. 2014); 

Bostic v. Schaefer, 760 F.3d 352 (4th Cir. 2014); others have found that Windsor 

applied intermediate scrutiny. Henry v. Himes, ___ F.Supp.2d ___, 2014 WL 1418395 

(S.D. Ohio, April 14, 2014); Whitewood v. Wolf, 992 F.Supp.2d 410 (M.D. Pa., May 20, 

2014); Griego v. Oliver, 316 P.3d 865 (N.M. 2013). Still others have determined that the 

Windsor Court applied rational basis review, Love v. Beshear, 989 F.Supp.2d 536 (W.D. 

Ky., July 1, 2014); Deboer v. Snyder, 973 F.Supp.2d 757 (E.D. Mich., March 21, 2014), 

a “more searching form of rational basis review” known colloquially as “rational basis 

with bite.” See Erwin Chemerinsky, Constitutional Law: Principles and Policies, 536 

(1997) (“Many argue that the Court in these cases [(referring to Romer v. Evans, 517 

U.S. 620 (1996), City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432 (1985), 

and other cases)] applied a different, more rigorous version of the rational basis test—

one with ‘bite.’ The claim is that there is not a singular rational basis test but one that 

varies between complete deference and substantial rigor.”). Courts that have relied on 

rational basis review to strike down laws barring same-sex marriage post-Windsor have 

tended to settle on this standard after concluding that Windsor was unclear on this point 

and that the issue need not be resolved because same-sex marriage bans violate even 
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rational basis. See, e.g., Bourke v. Beshear, 996 F.Supp.2d 542, 549 (W.D. Ky. 2014) 

(applying rational basis after concluding that Windsor did not definitively apply 

heightened scrutiny and that “the result in this case is unaffected by the level of scrutiny 

applied”).  

 In Baskin v. Bogan, Judge Richard A. Posner described the heightened level of 

scrutiny to be applied thus:  

The approach is straightforward but comes wrapped, in many of the 
decisions applying it, in a formidable doctrinal terminology—the 
terminology of rational basis, of strict, heightened, and intermediate 
scrutiny, of narrow tailoring, fundamental rights, and the rest. We’ll be 
invoking in places the conceptual apparatus that has grown up around this 
terminology, but our main focus will be on the states’ arguments, which 
are based largely on the assertion that banning same-sex marriage is 
justified by the state’s interest in channeling procreative sex into 
(necessarily heterosexual) marriage. We will engage the states’ 
arguments on their own terms[.] . . . The difference between the approach 
we take in these two cases and the more conventional approach is 
semantic rather than substantive.  

 
766 F.3d 648, 655-56 (7th Cir. 2014).   

For simplicity’s sake, the Plaintiffs argue that South Carolina’s prohibitions 

against same-sex marriage and the recognition thereof must be judged under the strict 

scrutiny standard, as applied in Bostic v. Schaefer, 760 F.3d at 375-76. This level of 

scrutiny is entirely appropriate. Indeed, two decades ago, the South Carolina Court of 

Appeals noted that strict scrutiny is appropriate in the marriage context “where the 

obstacle to marriage is a direct one, i.e., one that operates to preclude marriage entirely 

for a certain class of people.” Hamilton v. Board of Trustees of Oconee County, 282 

S.C. 519, 524, 319 S.E.2d 717, 720 (Ct. App. 1984). 

 Under strict scrutiny, a law “may be justified only by compelling state interests, 
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and must be narrowly drawn to express only those interests.” Carey v. Population 

Servs. Int’l, 431 U.S. 678, 686, 97 S.Ct. 2010, 52 L.Ed.2d 675 (1977). The Proponents 

bear the burden of demonstrating that the South Carolina marriage laws satisfy this 

standard, see Fisher v. Univ. of Tex. at Austin, 570 U.S. ___, 33 S.Ct. 2411, 2420 

(2013), and they must rely on the laws’ “actual purpose[s]” rather than hypothetical 

justifications, see Shaw v. Hunt, 517 U.S. 899, 908 n. 4, 116 S.Ct. 1894 (1996). 

 We now turn to the Plaintiffs’ claims. 

 

IV.  EQUAL PROTECTION 

 Plaintiffs argue that the South Carolina marriage laws violate the Fourteenth 

Amendment’s Equal Protection Clause. The Equal Protection Clause “commands that 

no State shall ‘deny to any person within its jurisdiction the equal protection of the laws,’ 

which is essentially a direction that all persons similarly situated should be treated 

alike.” City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 439, 105 S.Ct. 

3249, 87 L.Ed.2d 313 (1985) (quoting U.S. Const., amend. XIV., § 1). The clause must 

take into account the fact that governments must draw lines between people and 

groups. See Romer v. Evans, 517 U.S. 620, 631, 116 S.Ct. 1620 (1996). 

 Gradually, the United States Supreme Court has invalidated laws that single out 

gay and lesbian individuals for disparate treatment. See U.S. v. Windsor, 33 S.Ct. at 

2692–96 (holding the DOMA’s restrictions on same-sex couples unconstitutional as a 

deprivation of liberty); Lawrence v. Texas, 539 U.S. 558, 578 (2003) (overruling Bowers 

v. Hardwick, 478 U.S. 186 (1986), and finding the criminal anti-sodomy law an 

unconstitutional government intrusion on the personal and private life of consenting 
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adult individuals); Romer v. Evans, 517 U.S. 620 (1996) (invalidating a state law 

prohibiting local ordinances banning discrimination against gays and lesbians).  

 The reasoning and result in Bostic v. Schaefer must be followed here. In Bostic, 

the Court examined the equal protection claim of Schall and Townley, a couple who 

were legally married in another jurisdiction: 

First, in equal protection cases—such as this case—“[w]hen the 
government erects a barrier that makes it more difficult for members of 
one group to obtain a benefit than it is for members of another group, .... 
[t]he ‘injury in fact’ ... is the denial of equal treatment resulting from the 
imposition of the barrier[.]” Ne. Fla. Chapter of Associated Gen. 
Contractors of Am. v. City of Jacksonville, 508 U.S. 656, 666, 113 S.Ct. 
2297, 124 L.Ed.2d 586 (1993). The Virginia Marriage Laws erect such a 
barrier, which prevents same-sex couples from obtaining the emotional, 
social, and financial benefits that opposite-sex couples realize upon 
marriage. Second, Schall and Townley allege that they have suffered 
stigmatic injuries due to their inability to get married in Virginia and 
Virginia’s refusal to recognize their California marriage. Stigmatic injury 
stemming from discriminatory treatment is sufficient to satisfy standing’s 
injury requirement if the plaintiff identifies “some concrete interest with 
respect to which [he or she] [is] personally subject to discriminatory 
treatment” and “[t]hat interest independently satisf[ies] the causation 
requirement of standing doctrine.” Allen, 468 U.S. at 757 n. 22, 104 S.Ct. 
3315, abrogated on other grounds by Lexmark Int’l, Inc. v. Static Control 
Components, ––– U.S. ––––, 134 S.Ct. 1377, 188 L.Ed.2d 392 (2014). 
Schall and Townley point to several concrete ways in which the Virginia 
Marriage Laws have resulted in discriminatory treatment. For example, 
they allege that their marital status has hindered Schall from visiting 
Townley in the hospital, prevented Schall from adopting E. S.-T., and 
subjected Schall and Townley to tax burdens from which married 
opposite-sex couples are exempt. Because Schall and Townley highlight 
specific, concrete instances of discrimination rather than making abstract 
allegations, their stigmatic injuries are legally cognizable. 

 
760 F.3d at 372. After examining the Commonwealth of Virginia’s arguments, the Court 

concluded: 

Because the Proponents’ arguments are based on overbroad 
generalizations about same-sex parents, and because there is no link 
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between banning same-sex marriage and promoting optimal childrearing, 
this aim cannot support the Virginia Marriage Laws. All of the Proponents’ 
justifications for the Virginia Marriage Laws therefore fail, and the laws 
cannot survive strict scrutiny. 

 
For the foregoing reasons, we conclude that the Virginia Marriage 

Laws violate the Due Process and Equal Protection Clauses of the 
Fourteenth Amendment to the extent that they prevent same-sex couples 
from marrying and prohibit Virginia from recognizing same-sex couples’ 
lawful out-of-state marriages. We therefore affirm the district court’s grant 
of the Plaintiffs’ motion for summary judgment and its decision to enjoin 
enforcement of the Virginia Marriage Laws. 

 
Id., 760 F.3d at 384.  

 The same result must obtain here. As a matter of law, there is simply no basis 

the state of South Carolina can put forth that withstands strict scrutiny, or any scrutiny at 

all. The arguments usually advanced by the state — federalism, history and tradition, 

safeguarding the institution of marriage, responsible procreation,8 and optimal child-

rearing — do not withstand strict scrutiny, or any scrutiny at all. See also Latta v. Otter, 

___ F.3d ___, 2013 WL 4977682 (9th Cir., Oct. 7, 2014); Baskin v. Bogan, 766 F.3d 

648 (7th Cir. 2014); Bishop v. Smith, 760 F.3d 1070 (10th Cir. 2014); Kitchen v. Herbert, 

755 F.3d 1193 (10th Cir. 2014). 

 

 

                                                 

 8  The “responsible procreation” argument can be summed up thus: Because 
only straight people can impulsively and accidentally have illegitimate children out of 
wedlock, they need a stable institution of marriage to discourage them from doing so 
and to force them to focus on the consequences of their animalistic passions. But as 
Justice Kagan indicated, the idea that denying marriage equality to gay couples would 
encourage monogamy and responsible procreation by straight couples is hard to follow, 
let alone to fathom. Hollingsworth v. Perry, No. 12-144 (argument transcript pp. 24-27). 
http://www.supremecourt.gov/oral_arguments/argument_transcripts/12-144_5if6.pdf.  
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V.  DUE PROCESS  

 The Due Process Clause of the Fourteenth Amendment guarantees that no state 

shall “deprive any person of life, liberty, or property without the due process of law.” 

U.S. Const. amend. XIV § 1. The purpose of the Due Process Clause is to “protect[ ] 

those fundamental rights and liberties which are, objectively, deeply rooted in this 

Nation’s history and tradition, and implicit in the concept of ordered liberty....” 

Washington v. Glucksberg, 521 U.S. 702, 720–21, 117 S.Ct. 2258 (1997) (quotations 

and citations omitted). Because such rights are so important, “an individual’s 

fundamental rights may not be submitted to vote.” De Leon, 975 F.Supp.2d at 657 

(citing W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638, 63 S.Ct. 1178 (1943)).  

 The fact that the right to marry is a fundamental right, although not explicitly 

stated by the Supreme Court, can hardly be disputed. See, e.g., Zablocki v. Redhail, 

434 U.S. 374, 384, 98 S.Ct. 673 (1978) (“[D]ecisions of this Court confirm that the right 

to marry is of fundamental importance for all individuals.”); United States v. Kras, 409 

U.S. 434, 446, 93 S.Ct. 631 (1973) (concluding the Court has come to regard marriage 

as fundamental); Loving v. Virginia, 388 U.S. 1, 12,  87 S.Ct. 1817 (1967) (“The 

freedom to marry has long been recognized as one of the vital personal rights essential 

to the orderly pursuit of happiness by free men.”); Skinner v. Okla. ex rel. Williamson, 

316 U.S. 535, 62 S.Ct. 1110 (1942) (noting marriage is one of the basic civil rights of 

man fundamental to our existence and survival); Maynard v. Hill, 125 U.S. 190, 205, 8 

S.Ct. 723 (1888) (characterizing marriage as “the most important relation in life” and as 

“the foundation of the family and society, without which there would be neither 
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civilization nor progress.”). Additionally, the right to marry necessarily entails the right to 

marry the person of one’s choice. See Lawrence, 539 U.S. at 574, 123 S.Ct. 2472 

(2003) (“Our laws and tradition afford constitutional protection to personal decisions 

relating to marriage, procreation, contraception, family relationships, child rearing, and 

education.”). 

 “Fundamental rights, once recognized, cannot be denied to particular groups on 

the ground that these groups have historically been denied those rights.” In re Marriage 

Cases, 43 Cal.4th 757, 76 Cal. Rptr.3d 683, 183 P.3d 384, 430 (2008) (superseded by 

constitutional amendment). In fact, “the history of our Constitution ... is the story of the 

extension of constitutional rights and protections to people once ignored or excluded.” 

United States v. Virginia, 518 U.S. 515, 557, 116 S.Ct. 2264 (1996). 

 The reasoning in Henry v. Himes, from the Southern District of Ohio, is 

particularly persuasive on this point: 

The Supreme Court has consistently refused to narrow the scope of 
the fundamental right to marry by reframing a plaintiff’s asserted right to 
marry as a more limited right that is about the characteristics of the couple 
seeking marriage ... [T]he Court consistently describes a general 
‘fundamental right to marry’ rather than ‘the right to interracial marriage,’ 
‘the right to inmate marriage,’ or ‘the right of people owing child support to 
marry.’ 

 
___F.Supp.2d ___, 2014 WL 1418395, *7 (emphasis added) (citing Loving, 388 U.S. at 

12, 87 S.Ct. 1817; Turner v. Safley, 482 U.S. 78, 94–96, 107 S.Ct. 2254 (1987); 

Zablocki, 434 U.S. at 383–86, 98 S.Ct. 673). 

 Loving v. Virginia best illustrates this point. In that case, the Court held that 

Virginia’s ban on interracial marriage violated the plaintiffs’ rights under the Due 

Process Clause. 388 U.S. at 12, 87 S.Ct. 1817. The Loving Court stated “[t]he freedom 
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to marry has long been recognized as one of the vital personal rights essential to the 

orderly pursuit of happiness by free men,” and further recognized that, “marriage is one 

of the ‘basic civil rights of man.’” Id. If the Court in Loving had looked only to the 

“traditional” approach to marriage prior to 1967, the Court would not have recognized 

that there was a fundamental right for Mildred and Richard Loving to be married, 

because the nation’s history was replete with statutes banning interracial marriages 

between Caucasians and African Americans. Notably, the Court in Loving did not frame 

the issue of interracial marriage as a “new” right, but recognized the fundamental right 

to marry regardless of that “traditional” classification. 

 Thus, Plaintiffs are not asking the court to recognize a new right; but rather, 

“[t]hey seek ‘simply the same right that is currently enjoyed by heterosexual individuals: 

the right to make a public commitment to form an exclusive relationship and create a 

family with a partner with whom the person shares an intimate and sustaining emotional 

bond.’” Bostic v. Rainey, 970 F.Supp.2d 456, 472 (E.D. Va. 2013). The courts have 

routinely protected the choices and circumstances defining sexuality, family, marriage, 

and procreation. As the Supreme Court found in Windsor, “[m]arriage is more than a 

routine classification for purposes of certain statutory benefits,” and “[p]rivate, 

consensual intimacy between two adult persons of the same sex ... can form ‘but one 

element in a personal bond that is more enduring.’” Windsor, 133 S.Ct. at 2693 (quoting 

Lawrence, 539 U.S. at 567, 123 S.Ct. 2472). The right to marry should not be 

interpreted narrowly, but rather encompasses the ability of same-sex couples to marry. 

Indeed,  
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It is ... tempting ... to suppose that the Due Process Clause protects only 
those practices, defined at the most specific level, that were protected 
against government interference ... when the Fourteenth Amendment was 
ratified. But such a view would be inconsistent with our law. 

 
Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 847, 112 S.Ct. 2791 (1992). 

 Cases subsequent to Loving have similarly confirmed that the fundamental right 

to marry is available even to those who have not traditionally been eligible to exercise 

that right. See Boddie v. Connecticut, 401 U.S. 371, 376, 91 S.Ct. 780 (1971) (states 

may not require indigent individuals to pay court fees in order to obtain a divorce, since 

doing so unduly burdened their fundamental right to marry again); see also Zablocki, 

434 U.S. at 388–90, 98 S.Ct. 673 (state may not condition ability to marry on fulfillment 

of existing child support obligations). Similarly, the right to marry as traditionally 

understood in this country did not extend to people in prison. Nevertheless, in Turner v. 

Safley, 482 U.S. 78, 107 S.Ct. 2254 (1987), the Supreme Court held that a state cannot 

restrict a prisoner’s ability to marry without sufficient justification. When analyzing other 

fundamental rights and liberty interests, the Supreme Court has consistently adhered to 

the principle that a fundamental right, once recognized, properly belongs to everyone. 

 Tradition is revered in the Palmetto State, and often rightly so. However, 

“tradition alone cannot justify denying same-sex couples the right to marry any more 

than it could justify Virginia’s ban on interracial marriage.” Bostic v. Rainey, 970 

F.Supp.2d 456, 475 (E.D. Va. 2014). See also Baskin v. Bogan, 766 F.3d at 666-68 

(Judge Posner discussed in detail the fallacy of the “tradition” argument for upholding 

the ban on same-sex marriage). It is time for South Carolina to embrace a new tradition: 

that of stable, loving partners in committed relationships, regardless of sex.  
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VI.  EQUAL PROTECTION FOR FULL FAITH AND CREDIT 

 “If there is one thing that people are entitled to expect from their lawmakers, it is 

rules of law that will enable individuals to tell whether they are married and, if so, to 

whom.” Estin v. Estin, 334 U.S. 541, 553, 68 S.Ct. 1213 (1948) (Jackson, J., 

dissenting). South Carolina’s refusal to recognize a marriage that is valid in more than 

half the states is a denial of both equal protection and the mandates of the full faith and 

credit clause.  

 If South Carolina cannot exclude same-sex couples from marriage, then South 

Carolina cannot refuse to recognize out-of-state, same-sex marriages. Loving v. 

Virginia, 388 U.S. at 4, 87 S.Ct. 1817. The non-recognition of the Plaintiffs’ marriage 

violates the Equal Protection Clause independent of the state’s ban on same-sex 

marriage within the state, because out-of-state, same-sex marriages are treated 

differently than out-of-state, opposite-sex marriages. 

 In Windsor, the Supreme Court concluded that by treating same-sex married 

couples differently than opposite-sex married couples, Section 3 of DOMA “violate[d] 

basic due process and equal protection principles applicable to the Federal 

Government.” 133 S.Ct. at 2693. The Eastern District of Kentucky found two guiding 

principles from Windsor that strongly suggest the result here, that non-recognition of an 

out-of-state marriage violates the right of equal protection. See Bourke v. Beshear, 996 

F.Supp.2d at 549. First, the court should look to the actual purpose of the law. Id. The 

second principle is that such a law “demeans the couple, whose moral and sexual 

choices the Constitution protects.” Id. (quoting Windsor, 133 S.Ct. at 2694). 
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 The purpose of the South Carolina marriage laws is to prevent the recognition of 

same-sex marriage in South Carolina due to South Carolina’s moral approbation of 

these marriages. This is a violation of the Equal Protection Clause. See Romer, 517 

U.S. at 633–35, 116 S.Ct. 1620 (“[I]f the constitutional conception of ‘equal protection of 

the laws’ means anything, it must at the very least mean that a bare ... desire to harm a 

politically unpopular group cannot constitute a legitimate state interest.”) The South 

Carolina marriage laws, like DOMA, were passed during the time that Hawaii courts 

were deciding whether the United States Constitution required it to allow same-sex 

marriages. The purpose of these laws was specifically to exclude same-sex couples 

from the protection of South Carolina’s laws. The State of South Carolina chose one 

group to single out for disparate treatment. The State’s laws place same-sex marriages 

in a second-class category, unlike other marriages performed in other states. Thus, like 

the Supreme Court in Windsor, this Court can conclude that this law is motivated by 

animus, thus violating the Equal Protection Clause. 

 Further, the full faith and credit clause, in and of itself, demands recognition of 

the Plaintiffs’ marriage.  Article IV, § 1 of the United States Constitution provides that 

“Full Faith and Credit shall be given in each State to the public Acts, Records, and 

judicial Proceedings of every other State.” In incorporating this clause into our 

Constitution, the Framers “foresaw that there would be a perpetual change and 

interchange of citizens between the several states.” McElmoyle, for Use of Bailey v. 

Cohen, 38 U.S. 312, 315, 13 Pet. 312, 10 L.Ed. 177 (1839). The Supreme Court has 

explained that the “animating purpose” of the full faith and credit command is: 

to alter the status of the several states as independent foreign 
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sovereignties, each free to ignore obligations created under the laws or by 
the judicial proceedings of the others, and to make them integral parts of a 
single nation throughout which a remedy upon a just obligation might be 
demanded as of right, irrespective of the state of its origin. 

 
Baker v. Gen. Motors Corp., 522 U.S. 222, 232, 118 S.Ct. 657 (1998) (quoting 

Milwaukee Cnty. v. M.E., White Co., 296 U.S. 268, 277, 56 S.Ct. 229 (1935)). 

 The Supreme Court has thus rejected any notion that a state may disregard the 

full faith and credit obligation simply because the state finds the policy behind the out-of-

state judgment contrary to its own public policies. According to the Court, “our decisions 

support no roving ‘public policy exception’ to the full faith and credit due judgments.” 

Baker, 522 U.S. at 233, 118 S.Ct. 657; see also Estin v. Estin, 334 U.S. 541, 546, 68 

S.Ct. 1213 (1948) (Full Faith and Credit Clause “ordered submission ... even to hostile 

policies reflected in the judgment of another State, because the practical operation of 

the federal system, which the Constitution designed, demanded it”); Williams v. North 

Carolina, 317 U.S. 287, 63 S.Ct. 207 (1942) (requiring North Carolina to recognize 

change in marital status effected by Nevada decree contrary to North Carolina laws). 

 The full faith and credit clause demands that the Plaintiffs’ valid, out of state 

marriage be recognized by the State of South Carolina, and the Plaintiffs be allowed to 

partake of all the privileges of marriage.  Whatever powers Congress may have under 

the Full Faith and Credit Clause, “Congress does not have the power to authorize the 

individual States to violate the Equal Protection Clause.” Graham v. Richardson, 403 

U.S. 365, 382, 91 S.Ct. 1848 (1971). “When a state effectively terminates the marriage 

of a same-sex couple married in another jurisdiction, it intrudes into the realm of private 

marital, family, and intimate relations specifically protected by the Supreme Court.” 
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Obergefell v. Wymyslo, 962 F.Supp.2d at 979; Henry v. Himes, ___ F.Supp.2d ___, 

2014 WL 1418395, *9; De Leon v. Perry, 975 F.Supp.2d at 662; see also Windsor, 133 

S.Ct. at 2694 (when one jurisdiction refuses recognition of family relationships legally 

established in another, “the differentiation demeans the couple, whose moral and sexual 

choices the Constitution protects ... and whose relationship the State has sought to 

dignify”). As the Supreme Court has held, this differential treatment “humiliates tens of 

thousands of children now being raised by same-sex couples,” which group now 

includes the children of Katherine Bradacs and Tracy Goodwin. Windsor, 133 S.Ct. at 

2694. See Steve Sanders, The Constitutional Right to (Keep Your) Same–Sex 

Marriage, 110 Mich. L.Rev. 1421 (2011) (the right to remain married is a liberty interest 

protected by the Due Process Clause).  

 The South Carolina case of Widenhouse v. Colson, 405 S.C. 55, 747 S.E.2d 188 

(2013), supports the result that South Carolina marriage laws, applied to deny 

recognition of the Plaintiffs’ valid out-of-state marriage, violates the principles of the full 

faith and credit clause. In that case, the plaintiff obtained a valid money judgment in 

North Carolina based on a cause of action for alienation of affections. The plaintiff 

sought to enforce the judgment in South Carolina by the Uniform Enforcement Foreign 

Judgments Act. The defendant sought to escape enforcement under that section of the 

Uniform Enforcement of Foreign Judgments Act denying enforcement to foreign 

judgments based on claims which are contrary to the public policies of South Carolina.  

The South Carolina Supreme Court held that even though the cause of action was 

against the public policy of the state of South Carolina, the judgment must be given 

recognition under the full faith and credit cause of the United States Constitution: 
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Estin v. Estin, 334 U.S. 541, 546, 68 S.Ct. 1213, 92 L.Ed. 1561 (1948) 
(the full faith and credit clause “order[s] submission by one State even to 
hostile policies reflected in the judgment of another State.... [T]he 
requirements of full faith and credit, so far as judgments are concerned, 
are exacting, if not inexorable....”). Thus, we conclude that under the full 
faith and credit clause a money judgment obtained in another state must 
be accorded full faith and credit regardless of the underlying cause of 
action. 

 
405 S.C. at 61, 747 S.E.2d at 191.  
 

VII.  DISCRIMINATION ON THE BASIS OF SEX 

 South Carolina’s marriage laws discriminate against the Plaintiffs on basis of 

their gender. For example, if Katherine Bradacs were a man, she would be allowed to 

marry Tracy Goodwin; because she is a female, however, she cannot marry Tracy. 

Additionally, the marriage laws enforce sex stereotypes, requiring men and women to 

adhere to traditional marital roles. See e.g., J.E.B. v. Alabama ex rel. T.B., 511 U.S. 

127, 114 S.Ct. 1419 (1994). 

 “[S]tatutory classifications that distinguish between males and females are 

“subject to scrutiny under the Equal Protection Clause.” Craig v. Boren, 429 U.S. 190, 

197, 97 S.Ct. 451 (1976) (quoting Reed v. Reed, 404 U.S. 71, 75, 92 S.Ct. 251 (1971)). 

“To withstand constitutional challenge, ... classifications by gender must serve important 

governmental objectives and must be substantially related to achievement of those 

objectives.” Id. “The burden of justification” the state shoulders under this intermediate 

level of scrutiny is “demanding”: the state must convince the reviewing court that the 

law’s “proffered justification” for the gender classification “is ‘exceedingly persuasive.’” 

United States v. Virginia, 518 U.S. 515, 533, 116 S.Ct. 2264 (1996).  The South 
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Carolina same-sex marriage ban discriminates on the basis of sex and so are invalid 

unless they meet this “demanding” standard. 

 Under the South Carolina marriage laws, only women may marry men, and only 

men may marry women. Katherine Bradacs may not marry her partner Tracie Goodwin 

for the sole reason that Goodwin is a woman; Bradacs could marry Goodwin if Goodwin 

were a man. But for their gender, plaintiffs would be able to marry the partners of their 

choice. Their rights under the states’ bans on same-sex marriage are wholly determined 

by their sex. 

 A law that facially dictates that a man may do X while a woman may not, or vice 

versa, constitutes, without more, a gender classification. “[T]he absence of a malevolent 

motive does not convert a facially discriminatory policy into a neutral policy with a 

discriminatory effect. Whether [a policy] involves disparate treatment through explicit 

facial discrimination does not depend on why the [defendant] discriminates but rather on 

the explicit terms of the discrimination.” UAW v. Johnson Controls, Inc., 499 U.S. 187, 

199, 111 S.Ct. 1196 (1991). Thus, plaintiffs challenging policies that facially discriminate 

on the basis of sex need not separately show either “intent” or “purpose” to discriminate. 

Personnel Adm’r of Massachusetts v. Feeney, 442 U.S. 256, 277–78, 99 S.Ct. 2282 

(1979). 

 In his concurring opinion in Latta v. Otter, ___ F.3d ___, 2014 WL 4977682, *18, 

Judge Berzon, saw the same-sex marriage bans as discrimination on the basis of sex: 

As Justice Johnson of the Vermont Supreme Court noted, the 
same-sex marriage prohibitions, if anything, classify more obviously on the 
basis of sex than they do on the basis of sexual orientation: “A woman is 
denied the right to marry another woman because her would-be partner is 
a woman, not because one or both are lesbians.... [S]exual orientation 
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does not appear as a qualification for marriage” under these laws; sex 
does. Baker v. State, 170 Vt. 194, 744 A.2d 864, 905 (Vt.1999) (Johnson, 
J., concurring in part and dissenting in part). * * *  

 
Lawrence v. Texas, 539 U.S. 558, 123 S.Ct. 2472, 156 L.Ed.2d 508 

(2003) also underscores why the continuation of the same-sex marriage 
prohibitions today is quite obviously about gender. Lawrence held that it 
violates due process for states to criminalize consensual, noncommercial 
same-sex sexual activity that occurs in private between two unrelated 
adults. See id. at 578. After Lawrence, then, the continuation of the same-
sex marriage bans necessarily turns on the gender identity of the spouses, 
not the sexual activity they may engage in. To attempt to bar that activity 
would be unconstitutional. See id. The Nevada intervenors recognize as 
much, noting that Lawrence “differentiates between the fundamental right 
of gay men and lesbians to enter an intimate relationship, on one hand, 
and, on the other hand, the right to marry a member of one’s own sex.” 
The “right to marry a member of one’s own sex” expressly turns on sex. 

 
In concluding that these laws facially classify on the basis of 

gender, it is of no moment that the prohibitions “treat men as a class and 
women as a class equally” and in that sense give preference to neither 
gender, as the defendants fervently maintain. That argument revives the 
long-discredited reasoning of Pace v. Alabama, which upheld an anti-
miscegenation statute on the ground that “[t]he punishment of each 
offending person, whether white or black, is the same.” 106 U.S. 583, 585 
(1883), overruled by McLaughlin v. Florida, 379 U.S. 184, 85 S.Ct. 283, 13 
L.Ed.2d 222 (1964). Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 
L.Ed. 256 (1896), overruled by Brown v. Board of Education, 347 U.S. 
483, 74 S.Ct. 686, 98 L.Ed. 873 (1954), similarly upheld racial segregation 
on the reasoning that segregation laws applied equally to black and white 
citizens. 

 
So, too, does the South Carolina same-sex marriage ban discriminate on the basis of 

sex in addition to discriminating on the basis of sexual orientation (infra).  

 

VIII.  DISCRIMINATION ON THE BASIS OF SEXUAL ORIENTATION 

 The right to marry is about the ability to form a partnership, hopefully lasting a 

lifetime, with that one special person of your choosing. Additionally, although South 
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Carolina previously defined marriage in this manner, the South Carolina marriage laws 

make clear that the marriage laws were not about defining marriage but to prohibit gays 

and lesbians from marrying the individual of their choice. Thus, since the primary 

purpose of the statute is to exclude same-sex couples from marrying, the Defendants 

must show at least a rational basis to exclude them.  

 The purpose of the marriage laws is evident by the timing of the statutes, which 

were passed in an emergency session near the time that DOMA was passed and 

immediately after and in response to a Hawaiian court’s pronouncement in Baehr v. 

Miike, CIV. No. 91–1394, 1996 WL 694235 (Haw. Cir. Ct. Dec. 3, 1996), aff’d 87 Hawai’i 

34, 950 P.2d 1234 (1997), that same-sex couples should be allowed to marry. Because 

the effect of the law is to exclude and void same-sex marriages, the Court should 

analyze whether there is a rational basis to exclude same-sex marriages. Additionally, 

Plaintiffs are similar in all relevant aspects to opposite-sex couples seeking to marry—

they are in long-term, committed, loving relationships and some have children. 

 In Johnson v. Robison, 415 U.S. 361, 373–374, 94 S.Ct. 1160, 39 L.Ed.2d 389 

(1974), the Court considered a challenge brought by a conscientious objector seeking to 

declare the educational benefits under the Veterans’ Readjustment Benefits Act of 1966 

unconstitutional on Equal Protection grounds. 415 U.S. at 364, 94 S.Ct. 1160. In 

reviewing whether or not the classification was arbitrary, the Court looked to the 

purpose of that Act and found that the legislative objective was to (1) make serving in 

the Armed Forces more attractive and (2) assist those who served on active duty in the 

Armed Forces in “readjusting” to civilian life. See id. at 376–377, 94 S.Ct. 1160. The 

Court found that conscientious objectors were excluded from the benefits that were 
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offered to the veterans because the benefits could not make service more attractive to a 

conscientious objector and the need to readjust was absent. See id. The Supreme 

Court found that the two groups were not similarly situated and thus, Congress was 

justified in making that classification. See id. at 382–83, 94 S.Ct. 1160. 

 In contrast to Johnson, Plaintiffs are similarly situated in all relevant aspects to 

opposite-sex couples for the purposes of marriage. Also of great importance is the fact 

that unlike the statute at issue in Johnson, “[m]arriage is more than a routine 

classification for purposes of certain statutory benefits.” Windsor, 133 S.Ct. at 2693. In 

fact, having the status of “married” comes with hundreds of rights and responsibilities 

under state and federal law. As the court in Kitchen stated in analyzing the Equal 

Protection claim before it: 

[T]he State poses the wrong question. The court’s focus is not on 
whether extending marriage benefits to heterosexual couples serves a 
legitimate governmental interest. No one disputes that marriage benefits 
serve not just legitimate, but compelling governmental interests, which is 
why the Constitution provides such protection to an individual’s 
fundamental right to marry. Instead, courts are required to determine 
whether there is a rational connection between the challenged statute and 
a legitimate state interest. Here, the challenged statute does not grant 
marriage benefits to opposite-sex couples. The effect of [Utah’s marriage 
ban] is only to disallow same-sex couples from gaining access to these 
benefits. The court must therefore analyze whether the State’s interests in 
responsible procreation and optimal child-rearing are furthered by 
prohibiting same-sex couples from marrying. 

 
961 F.Supp.2d at 1210–11. Like Utah’s laws, the effect of South Carolina’s marriage 

laws is to exclude certain people from marrying that one special person of their 

choosing on the basis of his/her sexual orientation. 

 There is no rational basis to exclude same-sex couples. The purpose of marriage 
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is served by any marriage, regardless of the sexes of the spouses. In order to fit under 

Johnson’s rationale, the Defendants in all other same-sex marriage cases point to the 

one extremely limited difference between opposite-sex and same-sex couples, the 

ability of the couple to naturally and unintentionally procreate, as justification to deny 

same-sex couples a vast array of rights. The connection between these rights and 

responsibilities and the ability to conceive unintentionally is too attenuated to support 

such a broad prohibition. See Romer, 517 U.S. at 635. Furthermore, the exclusion has 

no effect on opposite-sex couples and whether they have children or stay together for 

those children. No defendant can proffer any reason why excluding same-sex couples 

from marriage benefits opposite-sex couples. There simply is no rational link between 

the two. See Tanco, ___F.Supp.2d at ___, 2014 WL 997525 at *6; see also Bishop, 962 

F.Supp.2d at 1290–93 (finding there is no rational link between excluding same-sex 

marriages and “steering ‘naturally procreative’ relationships into marriage, in order to 

reduce the number of children born out of wedlock and reduce economic burdens on 

the State”); DeBoer, 973 F.Supp.2d at 771–72 (noting that prohibiting same-sex 

marriages “does not stop [gay men and lesbian women] from forming families and 

raising children. Nor does prohibiting same-sex marriage increase the number of 

heterosexual marriages or the number of children raised by heterosexual parents.”). 

 The recent case of Baskin v. Bogan, 766 F.3d 648 (7th Cir. 2014), opined that all 

same-sex marriage cases are about, at heart, discrimination on the basis of sexual 

orientation. “Indiana and Wisconsin are among the shrinking majority of states that do 

not recognize the validity of same-sex marriages, whether contracted in these states or 

in states (or foreign countries) where they are lawful. The states have appealed from 

3:13-cv-02351-JMC     Date Filed 10/20/14    Entry Number 75-1     Page 33 of 35



 

-34- 

district court decisions invalidating the states’ laws that ordain such refusal. Formally 

these cases are about discrimination against the small homosexual minority in the 

United States.” 766 F.3d at 653. The Baskin court concluded that such discrimination 

cannot stand in our modern society. Accord Wolf v. Walker, 986 F.Supp.2d 982, 1014 

(W.D. Wis. 2014).  

 In the more recent Latta v. Otter, ___ F.3d ___, 2014 WL 4977682, *3, the Court 

clearly stated this conclusion: 

Defendants argue that their same-sex marriage bans do not 
discriminate on the basis of sexual orientation, but rather on the basis of 
procreative capacity. Effectively if not explicitly, they assert that while 
these laws may disadvantage same-sex couples and their children, 
heightened scrutiny is not appropriate because differential treatment by 
sexual orientation is an incidental effect of, but not the reason for, those 
laws. However, the laws at issue distinguish on their face between 
opposite-sex couples, who are permitted to marry and whose out-of-state 
marriages are recognized, and same-sex couples, who are not permitted 
to marry and whose marriages are not recognized. Whether facial 
discrimination exists “does not depend on why” a policy discriminates, “but 
rather on the explicit terms of the discrimination.” Int’l Union, United Auto., 
Aerospace & Agr. Implement Workers of Am., UAW v. Johnson Controls, 
Inc., 499 U.S. 187, 199, 111 S.Ct. 1196, 113 L.Ed.2d 158 (1991). Hence, 
while the procreative capacity distinction that defendants seek to draw 
could in theory represent a justification for the discrimination worked by 
the laws, it cannot overcome the inescapable conclusion that Idaho and 
Nevada do discriminate on the basis of sexual orientation. 

 
The court continued that marriage is not simply about procreation, but as much about: 

expressions of emotional support and public commitment.... [M]any 
religions recognize marriage as having spiritual significance; ... therefore, 
the commitment of marriage may be an exercise of religious faith as well 
as an expression of personal dedication.... [M]arital status often is a 
precondition to the receipt of government benefits (e.g., Social Security 
benefits), property rights (e.g., tenancy by the entirety, inheritance rights), 
and other, less tangible benefits (e.g., legitimation of children born out of 
wedlock). 
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See Turner v. Safley, 482 U.S. 78, 95–96, 107 S.Ct. 2254, 96 L.Ed.2d 64 (1987) 

(recognizing that prisoners, too, enjoyed the right to marry, even though they were not 

allowed to have sex, and even if they did not already have children). 

 CONCLUSION 

 Bostic v. Schaefer demands that S.C. Code Ann. § 20-1-10(B)(C) (to the extent the 

statute precludes a man from marrying a man and a woman from marrying a woman), 

S.C. Code Ann. § 20-1-15, and S.C. Const. art. XVII, § 15 be declared unconstitutional 

for the reasons herein stated, and that the State be ordered to both recognize valid out-

of-state same-sex marriages and allow same-sex persons to marry in South Carolina. 

      Respectfully submitted 
 

/s/ John S. Nichols, Fed. ID No. 2535 
Bluestein Nichols Thompson & Delgado, LLC 

 Post Office Box 7965 
Columbia, South Carolina 29202  
(803) 779-7599; jsnichols@bntdlaw.com 

 
/s/ Carrie A Warner, Fed. ID No. 11106 
Warner, Payne & Black, LLC 
1531 Blanding Street 
Columbia, South Carolina 29201 
(803) 799-0554; carriewarner@wpb-law.net 

 
/s/Laura W. Morgan, Pro Hac Vice 
Family Law Consulting 
P.O. Box 497 
Charlottesville, VA   22902 
(434) 817-1880; goddess@famlawconsult.com 

October 20, 2014 
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 EXHIBIT A 

Those cases considering the issue of recognizing valid out-of-state marriages under the 

Full Faith and Credit Clause are marked with **.  

Federal Courts of Appeals (listed in reverse chronological order): 

•  Latta v. Otter (and Sevcik v. Sandoval), ___ F.3d ___, 2014 WL 4977682 (9th Cir., 

October 7, 2014): The Court of Appeals, by Reinhardt, J., held that: (1) an Article III 

case or controversy existed; (2) the action presented substantial federal questions; and 

(3) the Idaho and Nevada statutes and constitutional amendments preventing same-sex 

couples from marrying and refusing to recognize same-sex marriages validly performed 

elsewhere violated same-sex couples' rights under Equal Protection Clause.  

 On October 8, 2014, Justice Kennedy stayed the decision as to Idaho only, 

clearing the way for same-sex marriages in Nevada. On October 10, 2014, the stay with 

regards to Idaho was lifted, clearing the way for same-sex marriage in that state as well.  

• Baskin v. Bogan (and Wolf v. Walker), 766 F.3d 648 (7th Cir., September 4, 2014): 

The Court of Appeals, by Posner, J., held that: (1) Indiana statute banning same-sex 

marriage bore no rational relationship to legitimate state interest in enhancing child 

welfare; (2) amendment to Wisconsin constitution banning same-sex marriage did not 

further state interest in tradition; (3) amendment did not further state interest in acting 

deliberately and with prudence, or at the very least, gathering sufficient information; and 

(4) amendment did not further state interest in leaving  decision as to whether to permit 

or forbid same-sex marriage to democratic process. 

•  Bostic v. Schaefer, 760 F.3d 352 (4th Cir., July 28, 2014): The Court of Appeals, by 

Floyd, J., held that: Virginia's marriage laws violated Due Process and Equal Protection 
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Clauses to extent that they prevented same-sex couples from marrying and prohibited 

Virginia from recognizing same-sex couples' lawful out-of-state marriages. ** 

•  Bishop v. Smith, 760 F.3d 1070 (10th Cir., July 18, 2014): The Court of Appeals, by 

Lucero, J., held that: Oklahoma's constitutional amendment prohibiting same-sex 

marriage was not narrowly tailored to achieve that end, for purposes of same-sex 

couples' Fourteenth Amendment challenge to Oklahoma's prohibition as violative of 

their due process and equal protection rights. 

•  Kitchen v. Herbert, 755 F.3d 1193 (10th Cir., June 25, 2014): The Court of Appeals, 

by Lucero, J., held that the amendment to Utah’s Constitution, as well as two statutes, 

that prohibited same-sex marriage were violative of same-sex couples' due process and 

equal protection rights under Fourteenth Amendment. 

Federal District Courts (listed alphabetically by jurisdiction) 

•  Hamby v. Parnell, ___ F.Supp.3d ___, 2014 WL 5089399 (D. Alaska, October 12, 

2014): The District Court of Alaska, by Burgess, J., held that Alaska's ban on same-sex 

marriage and refusal to recognize same-sex marriages lawfully entered in other states 

is unconstitutional as a deprivation of basic due process and equal protection principles 

under the Fourteenth Amendment of the U.S. Constitution. Stay denied by Justice 

Kennedy on October 17, 2014 (Dkt. 14A413) 

http://cdn.ca9.uscourts.gov/datastore/general/2014/10/17/14A413%20Order.pdf 

• Connolly v. Jeanes, ___ F.Supp.3d ___, No. 2:14-cv-00024 JWS (D. Ariz., Oct. 17, 

2014) (Dkt. No. 88): The District of Arizona (Sedwick, J.) struck down those portions of 

Arizona law that deny recognition to valid, out-of-state same sex marriages, and prevent 

same-sex couples from marrying in Arizona. **  
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•  Majors v. Jeanes, ___ F.Supp.3d ___,  2014 WL 4541173 (D. Ariz., September 12, 

2014) (unreported): The District Court of Arizona (Sedwick, J.) held that Arizona must 

recognize the California marriage of the plaintiffs. 

http://scholar.google.com/scholar_case?case=17876495128894404230&hl=en&as_sdt

=6&as_vis=1&oi=scholarr ** 

•  Burns v. Hickenlooper, 2014 WL 3634834 (D. Colo., July 23, 2014), 14-cv-01817-RM-

KLM (Dkt. 45) (unreported): The District of Colorado, by Moore, J., in a case in which 

six same-sex couples were legally married in another state but whose marriage 

Colorado does not legally recognize or who have been refused a Colorado marriage 

license, solely because they are same-sex couples, ordered that: the Plaintiffs’ Motion 

for Preliminary Injunction be granted, and the Defendants enjoined from enforcing or  

applying Article II, Section 31 of the Colorado Constitution and C.R.S. §§ 14–2–

104(1)(b) and 14–2–104(2) as a basis to deny marriage to same-sex couples or to deny 

recognition of otherwise valid same-sex marriages entered in other states. Judge Moore 

entered injunctive relief on October 17, 2014. Burns v. Hickenlooper, 14-cv-01817-RM-

KLM (Dkt. 63)** 

•  Brenner v. Scott, 999 F.Supp.2d 1278 (N.D. Fla., August 21, 2014): The Northern 

District Court of Florida, by Hinkle, J., held that: (1) couples had standing to challenge 

Florida same-sex marriage provisions; (2) provisions of Florida Constitution and statutes 

banning same-sex marriage violated Due Process and Equal Protection Clauses of 

Fourteenth Amendment; (3) grant of preliminary injunction barring enforcement of 

provisions was warranted; and (4) state was entitled to stay of execution of judgment 

ordering preliminary injunction. 
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http://www.flnd.uscourts.gov/announcements/documents/20140821_Brenner_Scott_414

cv107.pdf 

•  Latta v. Otter, ___ F.Supp.2d ___, 2014 WL 1909999 (D. Idaho May 13, 2014): The 

District Court of Idaho (Dale, J.) in a case in which two same-sex couples seeking to 

marry in Idaho, and two same-sex couples seeking to have their out-of-state marriages 

recognized in Idaho, held that: (1) Supreme Court's prior summary disposition did not 

preclude review; (2) laws violated due process; (3) laws violated Equal Protection 

Clause; (4) heightened scrutiny applied to sexual orientation classifications; (5) purpose 

of laws was, in part, to express moral disapproval; (6) state's interest in child welfare 

was not persuasive; and (7) state's interest in religious freedom was not persuasive. ** 

•  Gray v. Orr, 4 F.Supp.3d 984  (N.D. Ill., December 5, 2013): The Northern District 

Court of Illinois (Durkin, J.) held that: (1) partners had Article III standing to bring action 

challenging constitutionality of the current Illinois law that prohibited same-sex marriage; 

(2) partners demonstrated the absence of an adequate remedy at law and that they 

would suffer irreparable injury absent temporary injunctive relief; (3) partners 

demonstrated some likelihood of success on the merits of their equal protection 

challenge; and (4) balance of harms and public interest weighed heavily in favor of 

granting temporary injunctive relief. 

http://scholar.google.com/scholar_case?case=11629554060928153098&hl=en&as_sdt

=6&as_vis=1&oi=scholarr 

•  Bowling v. Pence, ___ F.Supp.2d ___, 2014 WL 4104814 (S.D. Ind., August 19, 

2014): The Southern District of Indiana (Young, J.) in a case where Indiana residents 

who were members of same-sex marriages brought suit against state officials alleging 
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state law providing that a marriage between persons of the same gender was void in 

Indiana was unconstitutional, the court held that: (1) Indiana's governor was proper 

defendant to suit; (2) Ex parte Young exception to Eleventh Amendment immunity 

applied to allow plaintiffs to sue the governor; and (3) Indiana's ban on same-sex 

marriages violated the Equal Protection Clause. 

http://scholar.google.com/scholar_case?case=442864670708148115&hl=en&as_sdt=6

&as_vis=1&oi=scholarr ** 

•  Love v. Beshear, 989 F.Supp.2d 536 (W.D. Ky., July 1, 2014): The Western District 

Court of Kentucky (Heyburn, J.) held that: Kentucky's constitutional and statutory 

provisions prohibiting same-sex couples from marrying did not withstand rational 

scrutiny under Equal Protection Clause. See also Bourke v. Beshear, 996 F.Supp.2d 

542 (W.D. Ky., February 12, 2014). ** 

•  DeBoer v. Snyder, 973 F.Supp.2d 757 (E.D. Mich., March 21, 2014): The Eastern 

District Court of Michigan, by Friedman, J., held that: (1) the voter approved Michigan 

Marriage Amendment was not rationally related to government interest in providing 

optimal environment for child rearing; (2) asserted interests in tradition and morality 

were not rational bases; and (3) that Michigan had exclusive and inherent powers to 

define marriage did not preclude district court from finding MMA violated the Fourteenth 

Amendment.  

•  General Synod of the United Church of Christ v. Resinger, ___ F.Supp.3d ___, 2014 

WL 5092288 (W.D. N.C., Oct. 10, 2014): The Western District Court of North Carolina 

(Cogburn, J.) held that Article XIV, Section 6 of the North Carolina Constitution, North 

Carolina General Statute § 51–1 et seq. , and any other source of state law that 
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operates to deny same-sex couples the right to marry in the State of North Carolina, 

prohibits recognition of same-sex marriages lawfully solemnized in other States, 

Territories, or a District of the United States, or threatens clergy or other officiants who 

solemnize the union of same-sex couples with civil or criminal penalties, are, in 

accordance with Bostic, unconstitutional as they violate the Due Process and Equal 

Protection Clauses of the Fourteenth Amendment to the United States Constitution. 

http://scholar.google.com/scholar_case?case=1211330480333125110&hl=en&as_sdt=

6&as_vis=1&oi=scholarr  

•  Henry v. Himes, ___ F.Supp.2d ___, 2014 WL 1418395 (S.D. Ohio, April 14, 2014): 

The Southern District Court of Ohio (Black, J.) held in a case where same-sex couples 

married in jurisdictions that provided for such marriages brought action against state 

officials, alleging ban on same-sex marriages in Ohio violated the Fourteenth 

Amendment, that: (1) intermediate scrutiny applied; (2) Ohio's interest in “preserving the 

traditional definition of marriage” was not a legitimate justification; (3) Ohio's refusal to 

recognize same-sex marriages performed in other jurisdictions was not justified under 

heightened or rational basis review by its preference for procreation or childrearing by 

heterosexual couples; and (4) refusal to recognize same-sex marriages performed in 

other  jurisdictions caused irreparable harm. ** See also Obergefell v. Kasich, 2013 WL 

3814262 (S.D. Ohio, July 22, 2013); Obergefell v. Wymyslo, 962 F.Supp.2d 968 (S.D. 

Ohio , Dec. 23, 2013). ** 

•  Geiger v. Kitzhaber, 994 F.Supp.2d 1128 (D. Or., May 19, 2014): The District Court of 

Oregon, by McShane, J., held that: (1) Oregon's prohibition of same-sex marriage 

discriminated on basis of sexual orientation, not gender; (2) tradition, alone, did not 
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provide legitimate state interest to support prohibition; and (3) while goals of protecting 

children and encouraging stable families were legitimate state interests, they were not 

burdened by overturning prohibition. 

•  Whitewood v. Wolf, 992 F.Supp.2d 410 (M.D. Pa., May 20, 2014): The Middle District 

Court of Pennsylvania held that: (1) the plaintiffs had fundamental right to marry, which 

was infringed by Pennsylvania’s same-sex marriage ban; (2) non-recognition provision 

violated plaintiffs' fundamental liberty interest in legal recognition of their marriages; (3) 

on equal protection challenge, intermediate scrutiny was warranted; and (4) challenged 

provisions did not survive intermediate scrutiny. ** 

•  Tanco v. Haslam, ___ F.Supp.2d ___, 2014 WL 997525 (M.D. Tenn., March 14, 

2014): The Middle District Court of Tennessee (Trauger, J.) in a case in which married, 

same-sex couples who lived and were legally married in other states before moving to 

Tennessee brought action against Tennessee officials, held that: (1) couples had 

likelihood of success on merits of their claim that the anti–recognition laws violated their 

constitutional rights; (2) couples would likely suffer irreparable harm absent the 

injunction; (3) balance of hardships favored issuance of the injunction; and (4) public 

interest supported grant of the injunction. ** 

•  De Leon v. Perry, 975 F.Supp.2d 632 (W.D. Tex., Feb. 26, 2014): The Western 

District of Texas (Garcia, J.) in a case in which two homosexual couples, one wishing to 

marry in Texas and another seeking to have their Massachusetts marriage recognized 

under Texas law, brought action to challenge prohibition of same-sex marriage under 

Texas constitutional amendment, held that: (1) purported reasons for prohibition were 

not rationally related to legitimate state interests; (2) couple wishing to marry sought 
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existing right to marry, not new right to same-sex marriage; (3) state did not identify any 

rational, much less compelling, reason for prohibiting same-sex marriage; (4) Defense 

of Marriage Act (DOMA) did not bar couples' challenge; (5) state's refusal to recognize 

out-of-state same-sex marriage did not survive rational basis review; (6) couples 

suffered irreparable harm; (7) equities favored preliminary injunction. ** 

•  Guzzo v. Meade, No. 2:14-cv-00200-SWS (Dist. Wyo., Oct. 17, 2014): The District 

Court of Wyoming, by Skavdahl, J., granted the plaintiffs’ request for a preliminary 

injunction, preventing the state from enforcing its ban on same-sex marriage, on the 

authority of Kitchen v. Herbert and Bishop v. Smith. The Defendant Clerk of Laramie 

County has indicated she will not appeal.  

State Courts (listed alphabetically by jurisdiction) 

• Costanza v. Caldwell, No. 2013-0052 D2 (La. 15thJud. Dist., Sept. 23, 2014), 

http://www.afer.org/wp-content/uploads/2014/09/Louisiana-Costanza.pdf: The Louisiana 

district court (Rubin, J.) in a case in which the parties were legally married in California, 

held that the law prohibiting same-sex marriage and the recognition of such violates due 

process, equal protection, and the full faith and credit clause. ** 

• Barrier v. Vasterling, No. 1416-CV-03892 (Circuit Court of Jackson County, Missouri, 

Oct. 3, 2014): The Jackson County, Missouri Circuit Court (Young, J.) ruled that 

marriages between same-sex couples legally performed in other states must be 

respected in Missouri. On October 6, Missouri Attorney General Chris Koster 

announced that the state would not appeal the ruling, 

http://ago.mo.gov/newsreleases/2014/Attorney_General_Kosters_statement_on_his_de

cision_not_to_appeal_in_Barrier_v_Vasterling/; thus, the ruling will stand and the 
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marriages of same-sex couples performed in other states is in effect.**  

•  Griego v. Oliver, 316 P.3d 865 (N.M. 2013): The Supreme Court of New Mexico, by 

Chavez, J., held that: denying same-sex couples right to marry violated state 

constitutional equal protection clause. ** (See footnote 3.)  

•  Garden State Equality v. Dow, 216 N.J. 314, 79 A.3d 1036 (N.J. 2013): The New 

Jersey Supreme Court (Rabner, J.) held that: because the New Jersey Civil Union Act 

offers same-sex couples civil unions, but not the option of marriage, and federal 

agencies provided federal benefits only to married same-sex couples, same-sex 

couples in New Jersey are deprived of the full rights and benefits the State Constitution 

guarantees in the Equal Protection Clause. (See footnote 3.)  
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 EXHIBIT B 

South Carolina Statutes 
 
§ 20-1-10:  Persons who may contract matrimony. 
 
(A) All persons, except mentally incompetent persons and persons whose marriage is 
prohibited by this section, may lawfully contract matrimony. 
 
(B) No man shall marry his mother, grandmother, daughter, granddaughter, stepmother, 
sister, grandfather's wife, son's wife, grandson's wife, wife's mother, wife's grandmother, 
wife's daughter, wife's granddaughter, brother's daughter, sister's daughter, father's 
sister, mother's sister, or another man. 
 
(C) No woman shall marry her father, grandfather, son, grandson, stepfather, brother, 
grandmother's husband, daughter's husband, granddaughter's husband, husband's 
father, husband's grandfather, husband's son, husband's grandson, brother's son, 
sister's son, father's brother, mother's brother, or another woman. 
§ 20-1-15: A marriage between persons of the same sex is void ab initio and against the 
public policy of this State. 
 
§ 20-1-15:  Prohibition of same sex marriage. 
 
A marriage between persons of the same sex is void ab initio and against the public 
policy of this State. 
 
 
South Carolina Constitution 
 
S.C. Const. Art. XVII, § 15: A marriage between one man and one woman is the only 
lawful domestic union that shall be valid or recognized in this State. This State and its 
political subdivisions shall not create a legal status, right, or claim respecting any other 
domestic union, however denominated. This State and its political subdivisions shall not 
recognize or give effect to a legal status, right, or claim created by another jurisdiction 
respecting any other domestic union, however denominated. Nothing in this section 
shall impair any right or benefit extended by the State or its political subdivisions other 
than a right or benefit arising from a domestic union that is not valid or recognized in this 
State. This section shall not prohibit or limit parties, other than the State or its political 
subdivisions, from entering into contracts or other legal instruments. 
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Virginia Statute 
 
Va. Code § 20-45.2: A marriage between persons of the same sex is prohibited. Any 
marriage entered into by persons of the same sex in another state or jurisdiction shall 
be void in all respects in Virginia and any contractual rights created by such marriage 
shall be void and unenforceable. 
 
 
Virginia Constitution 
 
Marshall/Newman Amendment to the Virginia Constitution, Va. Const. art. 1, § 15-A: 
That only a union between one man and one woman may be a marriage valid in or 
recognized by this Commonwealth and its political subdivisions. 
This Commonwealth and its political subdivisions shall not create or recognize a legal 
status for relationships of unmarried individuals that intends to approximate the design, 
qualities, significance, or effects of marriage. Nor shall this Commonwealth or its 
political subdivisions create or recognize another union, partnership, or other legal 
status to which is assigned the rights, benefits, obligations, qualities, or effects of 
marriage. 
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 EXHIBIT B 

South Carolina Statutes 
 
§ 20-1-10:  Persons who may contract matrimony. 
 
(A) All persons, except mentally incompetent persons and persons whose marriage is 
prohibited by this section, may lawfully contract matrimony. 
 
(B) No man shall marry his mother, grandmother, daughter, granddaughter, stepmother, 
sister, grandfather's wife, son's wife, grandson's wife, wife's mother, wife's grandmother, 
wife's daughter, wife's granddaughter, brother's daughter, sister's daughter, father's 
sister, mother's sister, or another man. 
 
(C) No woman shall marry her father, grandfather, son, grandson, stepfather, brother, 
grandmother's husband, daughter's husband, granddaughter's husband, husband's 
father, husband's grandfather, husband's son, husband's grandson, brother's son, 
sister's son, father's brother, mother's brother, or another woman. 
§ 20-1-15: A marriage between persons of the same sex is void ab initio and against the 
public policy of this State. 
 
§ 20-1-15:  Prohibition of same sex marriage. 
 
A marriage between persons of the same sex is void ab initio and against the public 
policy of this State. 
 
 
South Carolina Constitution 
 
S.C. Const. Art. XVII, § 15: A marriage between one man and one woman is the only 
lawful domestic union that shall be valid or recognized in this State. This State and its 
political subdivisions shall not create a legal status, right, or claim respecting any other 
domestic union, however denominated. This State and its political subdivisions shall not 
recognize or give effect to a legal status, right, or claim created by another jurisdiction 
respecting any other domestic union, however denominated. Nothing in this section 
shall impair any right or benefit extended by the State or its political subdivisions other 
than a right or benefit arising from a domestic union that is not valid or recognized in this 
State. This section shall not prohibit or limit parties, other than the State or its political 
subdivisions, from entering into contracts or other legal instruments. 
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Virginia Statute 
 
Va. Code § 20-45.2: A marriage between persons of the same sex is prohibited. Any 
marriage entered into by persons of the same sex in another state or jurisdiction shall 
be void in all respects in Virginia and any contractual rights created by such marriage 
shall be void and unenforceable. 
 
 
Virginia Constitution 
 
Marshall/Newman Amendment to the Virginia Constitution, Va. Const. art. 1, § 15-A: 
That only a union between one man and one woman may be a marriage valid in or 
recognized by this Commonwealth and its political subdivisions. 
This Commonwealth and its political subdivisions shall not create or recognize a legal 
status for relationships of unmarried individuals that intends to approximate the design, 
qualities, significance, or effects of marriage. Nor shall this Commonwealth or its 
political subdivisions create or recognize another union, partnership, or other legal 
status to which is assigned the rights, benefits, obligations, qualities, or effects of 
marriage. 
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