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ABSTRACT

Amici curiae adopt the Abstract of the Plaintiffs/Appellees (“Appellees”).
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STATEMENT OF THE CASE

Appellees are same-sex couples who seek to marry in Arkansas and same-
sex couples who seek Arkansas’s recognition of marriages solemnized in other
states. The Pulaski County Circuit Court (Piazza, J.) granted Appellees’ motion
for summary judgment on May 9, 2014, ADD 786.

Appellants urge reversal, in part, on the premise that Arkansas’s exclusion of
same-sex couples from marriage is a rationally permissible means of “preserv[ing]
.. . the public purposes and social norms linked to the historical and deeply-rooted
meaning of marriage.” Br. of Appellants Nathaniel Smith, ef al., at Arg 26 (Sept.
15,2014) (No. CV-14-427) (citing Maynard v. Hill, 125 U.S. 190, 211 (1888)).
Amicus Curiae Bishop of the Roman Catholic Diocese of Little Rock likewise
supports reversal, citing “a strong interest in protecting the traditional institution of
husband-wife marriage because of the religious beliefs of [the Diocese’s]
members.” Br. of Amicus Curiae Anthony B. Taylor, Bishop of the Roman
Catholic Diocese of Little Rock, at SOC 2 (Sept. 15, 2014) (No. CV-14-427).

Amici curiae here (“Amici”) represent diverse religious stakeholders who
have approached issues affecting lesbian and gay people and their families in
different ways over the years, but are united in supporting equal treatment for
same-sex couples with respect to civil marriage. {The individual interests of Amici

are listed in the Appendix.)
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INTRODUCTION AND SUMMARY OF ARGUMENT

Over a century and a half ago, Alexis de Tocqueville reflected on religion’s
central role in the birth of the English colonies in America and its “peculiar power”
in the cultural life of the United States, simultaneously observing the necessary
corollary that lies at the heart of religious freedom: “In America religion has, if
one may put it so, defined its own limits. There the structure of religious life has
remained entirely distinct from the political organization. Tt has therefore been
easy to change ancient laws without shaking the foundations of ancient beliefs.”

Tocqueville’s reflection bears directly on this case. By historical and legal
tradition, American pluralism extends to religion and its expression. Amici here
submit that the judgment below should be affirmed as consistent with fundamental
principles of both equal protection and religious freedom. For the American
religious panorama embraces a multitude of theological perspectives on lesbian
and gay people and same-sex relationships. A vast range of religious perspectives
affirms the inherent dignity of lesbian and gay people, their relationships, and their
families. This affirmation reflects the deeply rooted belief, common to many

faiths, in the essential worth of all individuals and, more particularly, the growing

! Alexis de Tocqueville, Democracy in America, Vol. I1, Part 1, Ch. 1, at 432 (J.P.
Mayer ed. (1969), George Lawrence trans. (1966), First Harper Perennial Modern

Classics (2006)) (paragraph break omitted).

ARG 1
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respect accorded within theological traditions to same-sex couples. Thus, some
faiths celebrate same-sex couples’ marriages identically to those of different-sex
- couples. Others solemnize same-sex relationships in ways other than marriage.

Faiths embracing same-sex couples ~ theclogically, and with respect to the
distinct issue of equality under civil law — participate in mainstream American
religious observance. They include Mainline Protestant denominations such as the
United Church of Christ and the Episcopal Church; the Unitarian Universalist
Church; portions of the Religious Soc{ety of Friends (Quakers); and Judaism’s
Reform, Reconstructionist, and Conservative movements. Millions of religious
individuals embrace and celebrate same-sex couples, including members of many
other Mainline and Eva.ngelical-Protestaﬁt denominations, Roman Catholics,
Mormons, Orthodox T ews, and Muslims. This grand mosaic includes Arkansans,
many of whom — of diverse faiths — celebrate and embrace equal rights for same-
sex couples and their families. Amici Arkansas faith leaders are a testament to this
growing embrace of equality within mainstream religions in the state.

Eliminating discrimination in civil marriage will not impinge upon religious
doctrine or practice. All religions would remain free -- as they are today with
nincteen states and the District of Columbia permitting same-sex couples to marry
— to define religious marriage any way they choose. Nor would affirmance

interfere with religious institutions” or individuals’ constitutionally protected

ARG Z
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speech or activities. Any “religious liberty” concerns implied by this case appear
to relate to conflicts that already can and sometimes do arise under public
accommodation laws whenever religiously affiliated organizations operate in
commercial or governmental spheres, Courts know how to respond if civil rights
law enforcement infringes First Amendment rights.

As Appellants are well aware, see Appellants’ Br. at Ab 92 (citing R
001787-88), Plaintiffs’ counsel argued below that courts that have “address[ed] the
history and tradition argument” in cases challenging same-sex couples’ exclusion
from marriage “have pointed out that marriage has its roots in religion” and “that
the analysis can’t depend on religious doctrine. . . . [Wlhen the government’s in the
marriage business, same-sex couples have to be treated the same, but no religious
organization will have to change its policies fo accommodate [] same-gender
couples, no religious clergy will be required to solemnize a marriage in
contravention of his or her religious beliefs.” (emphasis added).

Amici accordingly urge that civil recognition of same-sex relationships,
including through lawful marriage, is fundamentally consistent with the religious
pluralism woven into the fabric of American law, culture, and society. Affirmance
here would not “take sides” with one religious view against another or constitute
an attack on religion.- Nor would it signal a judicial imprimatur on changing social

mores. Rather, affirmance would recognize the creative tension inherent in

ARG3
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religions’ interface with our pluralistic, changing society while confirming that all,
regardless of faith, are entitled to equal protection under the law.

ARGUMENT

The American religious landscape is vast and diverse. According to one
national survey, more than 90% of Americans believe in God or a universal spirit
and more than 80% have some formal religious affiliation.” Tn Arkansas, 53% of
the population has identified as Evangelical Protestant, 16% as Mainline
Protestant, 10% as Historically Black Protestant, and 5% as Catholic, with another
13% Unaffiliated.’ At the same time, religious adherents differ on contentious
issues. Religious bodies have themselves evolved and disagreed over time - on
marriage, and on other civil rights and social issues, such as usury or slavery.* For

example, the American Baptist Church once endorsed racial segregation in

2U.S. Religious Landscape Survey, Pew Forum on Religion & Public Life,
Religious Beliefs and Practices: Diverse and Politically Relevant (June 2008), at 5,
8, available at htip://religions.pewforum.org/pdf/report2-religious-landscape-
study-full.pdf. This, and all Web references, infra, were last visited Oct. 1, 2014.
*U.S. Religious Landscape Survey, Pew Forum on Religion & Public Life,
Religious Affiliation: Diverse and Dynamic (February 2008), at 99, available at
http://religions.pewforum.org/pdfireport-religious-landscape-study-full.pdf.

* Michael Perry, Religion in Politics, 29 U.C. Davis L. Rev. 729, 772 1.94 (1996).
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churches and other institutions, but later revised that view.” Given the wide range
of modern religious thought on same-sex unions, it would be a mistake to elevate

- any one view on marriage above all others as the “Christian” or “religious” view,
It also would be constitutionally inappropriate, because civil marriage is a secular
institution, see Maynard v. Hill, 125 U.S. 190, 210 (1888), and the Constitution
bars the government from favoring certain religious views over others, see Larson
v. Valente, 456 U.8. 228, 244 (1982). Religious freedom means that all voices
may contribute to our national conversation, but particular religious perspectives
on marriage cannot be permitted to control the civil definition of marriage for all.

1. A Wide Cross-Section Of American Religious Traditions Recognizes
The Dignity Of Lesbian And Gay People And Their Relationships

With time, and across traditions, religious Americans have affirmed that the
dignity"of lesbian and gay people logically and theologically followé from the
premise that all persons have inherent dignity. In some traditions, this affirmation
has affected religious practice —- e.g., in clergy ordination. In others, it has led to
various forms of religious affirmation of same-sex unions. All of this confirms

that no one “religious” view of even the rite of marriage predominates in America,

> Pamela Smoot, Race Relations: How Do Baptists Treat Their Brothers and
Sisters?, in History Speaks To Hard Questions Baptists Ask (2009), available at

http://www.baptisthistory.org/smootracerelations.pdf.
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putting aside the separate question of whether there is a common religious
viewpoint on access to civil marriage.

A,  The Inherent Dignity Of Lesbian And Gay Individuals Informs
The Theology Of Numerous Religious Believers And Bodies

Nearly three decades ago, the United Church of Christ, with 1.1 million
members today, adopted a membership nondiscrimination policy regarding sexual
orientation, citing Romans 12:4 (“Christians ... are many members, but . . . one
body in Christ”) and éncouraging congregations to adopt “a Covenant of Openness
and Afﬁrnlation;’ with lesbia;n and gay members of the faith.® In 1989, the 45th
General Assembly for the Union of Reform Judaism, which represents 1.3 million
Reform Jews, resolved to “ulrge [its] membeg ¢011g1*egati0ns to welcome gay and
lesbian Jews to membership, as singles, couples, and families” and to “embark
upon a movement-wide program of heightened awareness and education to achieve

ss7

the fuller acceptance of gay and lesbian Jews in our midst.”’ Many other faiths in

S Resolution, General Synod of the United Church of Christ, Opening and
Affirming Resolution (July 2, 1985), available at http://www.ucccoalition.org/

about/history/ucc-actions/.

7 Resolution, Union of Reform Judaism, 60th General Assembly, Gay And Lesbian
Jews (Nov. 1989), available at hitp://urj.org//about/union/governance/reso/

?syspage=article&item 1d=2065.

ARG 6

K13 2988161.5



Arkansas, and nationwide, similarly embrace the foundational theological belief in
the dignity of lesbian and gay Americans as persons, including the Episcopal
(ihu.rg:hﬂ the United Methodist Church, the Evangelical Lutheran Church in
America, the Presbyterian Church (U.S.A.), the Unitarian Universalist Church, and

Reconstructionist Judaism.?

8 See, respectively: Resol_ut_ion 2006-A167, thc 75th General Convention of The
Episcopal Church (2006), available at http://www.episcopalarchives.org/cgi-
bin/acts/acts_resolution-complete.pl?resolution=2006-A167; United Methodist
Church, Social Principles & Creed, available at http://www.umc.org/what-we-
believe/the-social-community; Evangelical Lutheran Church in America, Human
Sexuality, available at hitp://www.elca.org/ Faith/Faith-and-Society/Social-
Statements/Human-Sexuality; Final Report as approved by the 217th General
Assembly, Theological Task Force on Peace, Unity and Purity of the Church, 4
Season of Discernment, at 20 (2006), available at
http://apps.pcusa.org/peaceunitypurity/finalreport/final-report-revised-english.pdf;
Business Resolution, General Assembly of the Unitarian Universalist Association,
Confronting Sexual Orientation and Gender Identity Discrimination (2010),
available at hitp://www.uua.org/statements/staternents/169267.shtml; Rabbi
Shawn 1. Zevit, JRF Homosexuality Report and Inclusion of GLBTQ Persons,

available at hitp://archive.is/3a6x (citing Reconstructionist Commission on
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Religious individuals, too, have demonstrated an increasingly positive view
of lesbian and gay Americans. According to a Public Religion Research Institute
study, the majority of Americans from most major religious groups have positive
rﬁoral and theological views of gay and lesbian people, including 62% of Roman
Catholics, 63% of white Mainline Protestants, and 69% of religiously affiliated
non-Christians.” Many U.S. religious communities (including Roman Catholics
and numerous major Protestant denominations) have a majority of individual
adherents who view the denial of martiage rights to same-sex couples as unfair.'®

Meanwhile, 57% of white Mainline Protestants and 50% of American
Roman Catholics support the ordination of gay and leshian clergy.'!

Unsurprisingly, therefore, some denominations — both Christian and Jewish — long

Homosexuality, Homosexuality and Judaism: The Reconstructionist Position

(1993)).

? Public Religion Research Institute, Generations at Odds: The Millennial
Generation and the Future of Gay and Lesbian Rights, at 18-20 (Aug. 29, 2011),
available at http://publicreligion.01‘g/site/wp—confent/up10ads/201 1/09/PRRI-

Report-on-Millennials-Religion-Gay-and-Lesbian-Issues-Survey.pdf.
| 10 See discussion infra, notes 40-43 and accompanying text,

T pyblic Religion Research Institute, supra note 9, at 20.
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have permitted openly lesbian and gay clergy. The Episcopal Church ordained its
first openly gay priest in 1977, and the Unitarian Universalist Church called its
first openly gay minister to serve as leader for a congregation in 1979.'% The
seminary for Reconstructionist Jews began accepting gay and lesbian applicants in
1984, and the Central Conference of American Rabbis endorsed the view in 1990
that “all rabbis; regardless of sexual orientation, be accorded the opportunity to
fulfill the saéred vocation that they have chosen.”® Others more recently have

amended their practices to admit openly lesbian and gay people to various forms of

12 See, respectively, Mireya Navarro, Openly Gay Priest Ordained in Jersey, N.Y.

Times, Dec. 17, 1989, and Unitarian Universalist LGBT History Timeline,
Unitarian Universalist Association of Congregations, available at

http://www.uua.org/lgbtq/history/20962.shtml.

13 See, respectively, Zevit, supra note 8, and Central Conference of American
Rabbis, Report of the Ad Hoc Committee on Homosexuality and the Rabbinate of
the Cenitral Conference of American Rabbis Annual Convention, at 261 (1990),
available at hitp://borngay.procon.org/sourcefiles/CCAR_Homosexuality.pdf (“all

Jews are religiously equal regardless of their sexual orientation™).
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ministry."* Whether it be the ordination of lesbian and gay clergy, the express
welcome to lesbian and gay congregants and their families, or the affirmation that
~ lesbian and gay individuals possess the same inherent dignity as any other person,
the American religious landscape includes same-sex couples and their families, and
affirms their role in both faith communities and civil society at large.
B. A Vast Spectrum Of American Faith Groups And Religious
Observers Affirms Same-Sex Couples’ Relationships In A

Multitude Of Ways, Including By Celebrating And Solemnizing
Their Marriages

Many faiths also more specifically accord doctrinal and theological
affirmation to the loving, committed relationships that same-sex couples have

elected to enter — unsurprisingly, in ways as diverse as America’s religious.

1 See, e.g., Presbyterian Church (U.S.A.), Presbyterian Church (U.S.A.) Approves
Change In Ordination Standard (May 10, 2011), available at
http://www.pcusa.org/news/2011/5/10/presbyterian-church-us-approves-change-
ordination/; Amy Stone, Out and Ordained, New York's Jewish Theological
Seminary Graduates its First Openly Lesbian Rabbi, Lilith (2011), available at
http://lilith.org/articles/out-and-ordained/; Sarah Pulliam Bailey, ZLCA Lutherans
Elect I irs; Openly Gay Bishop (June 3, 2013), available at

http://www .religionnews.com/2013/06/03/elca-lutherans-elect-first-openly-gay-

bishop/.
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families. For example, fifteen years ago the South Central Yearly Meeting
(consisting of Arkansas, Louisiana, Missouri, Oklahoma, and Texas Quaker
groups) affirmed their cornmitment to marriage equality in a meeting minute
stating that “South Central Yearly Meeting endorses the marriages of individuals

5 More recently,

under the care of Monthly Meetings without regard to gender.
the General Assembly of the Presbyterian Church (U.S.A.) - the largest U.S.
Presbyterian denomination - approved a i‘ecémmendation permitting pastors to
officiate at same-sex weddings and recommended that the Church’s 171
presbyteries ratify a change to the Book of Order indicating that “marriage
involves a unique commitment between two people.”'® The Evangelical Lutheran

Church in America has described the manner in which same-sex unions are, and

are expected to be, like different-sex unions in several constitutive dimensions:

** See South Central Yearly Meeting of Friends, Minute (1999), available at
Friends for Lesbian, Gay, Bisexual, Transgender, and Queer Concerns, Collected

Marriage Minutes, http://flgbtqc.quaker.org/minutes.html.

' Press Release — Presbyterian Church (U.S.A.) General Assembly Approves
Recommendation Giving Pastors Discretion to Perform Same-Gender Marriage
Ceremonies, Presbyterian Church (U.S.A.), June 20, 2014, available at
“hittp://www.pcusa, org'/llews/ZO 14/6/20/press-release-presbyterian-church-us-

general-assemy/,
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“[TThe neighbor and community are best served when same-gender relationships
are lived out with lifelong and monogamous commitments that are held to the same
rigorous standards, sexual ethics, and status as heterosexual marriage. [We]
surround such couples and their lifelong commitments with prayer to live in ways
that glorify God . ...”""

Support for same-sex relationships in religious doctrine and practice
likewise has informed a diverse array of formal marriage rituals. The United
Church of Christ promulgated a new Order for Marriage — a template for marriage
ceremonies — that could be used in any marriage ceremony regardless of gender.®
The Unitarian Universalist Association began celebrating the unions of same-sex
couples as it would any other consenting adult couple’s union in 1979 and formally

affirmed this practice in 1984."” The Conservative, Reform, and Reconstructionist

Y See, e.g., 11th Churchwide Assembly, Evangelical Lutheran Church in America,
Human Sexuality: Gift and Trust at 20 (Aug. 19, 2009), available at

http://www .elca.org/Faith/Faith-and-Society/Social-Statements/Human-Sexuality.

'8 United Church of Christ, Order for Marriage, An Inclusive Version, available at

http://www.ucc.org/worship/pdfs/323 3461 order-for-marriage-inclusive.pdf.

¥ See LGBTQ Ministries Multicultural Growth and Witness, LGBT History &

Facts for Unitarian Universalists (2012), available at https://www.uua.org/
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Jewish movements allow their rabbis to perform religious wedding ceremonies for
same-sex couples.”’ The Episcopal Church acknowledged in 2000 that its

membership includes same-sex couples living in “lifelong committed relationships

documents/lgbtq/history.pdf; Resolution of Immediate Witness, General Assembly
of the Unitarian Universalist Association, Support of the Right to Marry for Same-
Sex Couples (1996), available at https://www.uua.org/statements/statements/
14251.shtml; Unitarian Universalist Association, Unitarian Universalist LGB_T O:

History & Facts, available at http://'www.uua.org/lgbtg/history/185789.shtml.

2 See, e. g., E. Dorff, D. Nevins, & A. Reisner, Rituals and Documents of Marriage
and Divorce for Same-Sex Couples, Rabbinical Assembly (Spring 2012), available
at hitp://www.rabbinicalassembly.org/sites/default/files/public/halakhah/
teshuvot/2011-2020/same-sex-marriage-and-divorce-appendix.pdf (Conservative
movement); Resolution, 111th Convention of the Central Conference for American
Rabbis, Resolution On Same Gender Officiation (Mar. 2000), available at
http://ccarnet.org/rabbis-speak/resolutions/2000/same-gender-officiation/ (Reform
movement); Reconstructionist Movement Endorses Civil Marriage for Same-Sex
Couples (Apr. 2004), Reconstructionist Rabbinical College, et al., available at
11ttp://Www.rrc.edu/news—media/news/reconstmctionist»moVement—f;ndorse&c;wﬂ-

marriage-same-sex-couples?print=1 (Reconstructionist movement).
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... characterized by fidelity, monogamy, mutual affection and respect, careful,
honest commiunication and the holy love which enables those in such relationships
to see in each other the image of God,” and in 2012 approved a provisional liturgy
for the blessing of same-sex unions that may be used with the permission of the
Jocal bishop.*! Individual Episcopal churches in Arkansas have been supporting
same-sSex nla1‘riage for years. For instance, St. Paul’s Episcopal Church in
Fa&etteville,Arkansas, began atithorizing clergy to bless same-sex couples in
2006, long before the General Convention adopted a liturgy for church-wide use.”

And some faiths that do not celebrate or solemnize marriages of same-sex couples

per se accord recognition to them in various other ways. For example, the

*! See Resolution 2000-D039, the 73rd General Convention of the Episcopal
Church (2000), available at http://www.episcopalarchives.org/cgi-bin/acts/
acts_resolution-complete.pl?resolution=2000-D039; Resolution 2012-A049, the
77th General Convention of the Episcopal Church (2012), available at
http://www.generalconvention.org/old/gc/resolutions.

2 Shelby Gill, Blessings for Same-Sex Couples Expand from Northwest Avkansas
to Episcopal Churches Worldwide, Razorback Reporter, September 20, 2012,
available at https.//wordpress.uark.edu/razorbackreporter/2012/09/blessings-for-
same-sex-couples-expand-from-northwest-arkansas-to-episcopal-churches-

- worldwide.
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Evangelical Lutheran Church in America’s 2009 Churchwide Assembly resolved
by a vote of 619 to 402 to “commit itself to finding ways to allow congregations
that choose to do 50 to recognize, support and hold publicly accountable lifelong,
monogamous, same-gender relationships.” * Following that action, more than 300
Evangelical Lutheran Church in Ametica congregations have performed blessings
over same-sex couples’ unions, while many more have adopted other policies and
practices affirming same-sex couples’ relationships, **

In short, even limited to the sphere of religious marriage, organized religion
in the United States exhibits a tremendous diversity of views and practices
regarding same-sex unions.

Il.  Recognizing The Necessary Distinction Between Civil And Religious
Marriage, A Growing Number Of Faiths Support Civil Marriage
Equality
Appellants invoke the Supreme Court’s decision, more than a century ago, in

Maynard v. Hill in defense of an “historical and deeply-rooted” view of the

“meaning of marriage.” Appellants’ Br. at Arg 26 (citing 125 U.S. at 211). In

5 Mark S. Hanson, Message to Rostered Leaders (Aug. 22, 2009), available at
http://stmarklutheran.wordpress.com/2009/08/22/now-tolerance-and-equality-next-
domination.

# See ReconcilingWorks, RIC Congregations List, available at

- http://www.reconcilingworks.org/ric/ric-congregations-list#results.
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fact, however, Maynard specifically held that “marriage is often termed . . . a civil
contract . . . and does not require any religious ceremony for its solemnization.”
125 U.S. at 210 (emphasis added). Amici are therefore mindful that their own
theological perspectives on marriage are distinct from the civil law on marriage.
Recognizing that civil and religious marriage necessarily are two different things,
and further undercutting any claim that religion speaks with one voice on marriage,
many religions — including those represented by Amici here — have distinct
positions supporting equal civi/ marriage rights for same-sex couples.

Two Christian denominations that trace their history directly to the Puritans
of New England support civil marriage for gay and lesbian couples.”” Almost
seventeen years ago, in 1996, the Unitarian Universalist Association formally

resolved to support equal civil marriage rights.”® In 2004, the Association further

* See generally Mark W. Harris, Unitarian Universalist Origins: Qur Historic

Fraith (Oct. 2002), available at hitp://www.uua.org/beliefs/history/151249.shtml;
United Church of Christ, Short Course in the History of the United Church of

Christ, available at http://www.ucc.org/about-us/short-course/shortcourse.pdf.

26 Resolution of Immediate Witness, General Assembly of the Unitarian
Universalist Association, Support of the Right to Marry for Same-Sex Couples

(1996), available at https://www.nua.org/statements/statements/14251 .shtml.
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affirmed that “Civil Marriage is a Civil Right” and opposed any amendment of the
United States Constitution to bar same-sex couples from marrying.”” The following
year, in 2005, the United Church of Christ “affirm[ed] equal marriage rights for
couples regardless of gender and declar[ed] that the government should not interfere
with couples regardless of gender who choose to marry and share fully and equally
in the rights, responsibilities and commitment of legally recognized marriage.””

In addition, in 1996 the Central Conference of American Rabbis (“CCAR”),
of the Reform movement of Judaism, resolved to “support the right of gay and

lesbian couples to share fully and equally in the rights of civil marriage.”” The

Jewish Reconstructionist movement adopted a resolution in 2004 in favor of full

*7 Action of Immediate Witness, General Assembly of the Unitarian Universalist
Association, Oppose Federal Marriage Amendment (2004), available at

http://www.uua.org/statements/statements/13433.shtml.

* Resolution, General Synod of the United Church of Christ, In Support of Equal
Marriage Rights for All (July 4, 2005), available at http://www.ucc.org/assets/

pdfs/in-support-of-equal-marriage-rights-for-all-with-background.pdf.

? Resolution, 107th Convention of the Central Conference of American Rabbis,
On Gay and Lesbian Marriage (Mar. 1996), available at http://ccarnet.org/rabbis-

speak/resolutions/1996/on-gay-and-leshian-marriage-1996/.
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~ civil marriage equality for same-sex couples.”® And the Rabbinical Assembly ~
representing Conservative Judaism - resolved in 2011 to “support the extension of
civil rights and privileges granted to married persons to same sex couples” and, as -
early as 1990, had resolved to “work for full and equal civil rights for gays and
lesbians in our national life.”*' In 2004, the Executive Committee of the American
Friends Service Committee Board of Directors, of the Religious Society of Friends
(Quakers), approved a “minute” at the direction of the full board setting forth its

“support for equal civil marriage rights for lesbian, gay, bisexual, and transgender

30 Reconstructionist Rabbinical College, et al., Reconstructionist Movement
Endorses Civil Marriage for Same-Sex Couples (Apr. 2004), available at
http://www.rrc.edu/news-media/news/reconstructionist-movement-endorses-civil-

marriage-same-sex-couples.

*! Resolution, Rabbinical Assembly, Resolution In Support Of Equal Rights And
Inclusion For Gay, Lesbian, Bisexual, And Transgender (GLBT) Persons (2011),
available at hitp://www rabbinicalassembly.org/story/resolution-support-equal-

rights-and-inclusion-gay-lesbian-bisexual-and-transgender-glbt-person.
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people'”?ﬁ.

Nearly 4,000 clergy from numerous faiths have endorsed an open letter
by the Religious Institute, Inc. calling for marriage equality.”

Amici also note that the very church founded by the Pilgrims who sailed on
the Mayflower in 1620 — First Parish in Plymouth, now a Unitarian Universalist
congregation = has issued a proclamation invoking its historical pursuit of religious

freedom, recounting its long history of openness to lesbian and gay congregants,

and calling for full civil marriage equality for same-sex couples.” Given its

%2 American Friends Service Committee, AFSC Board Statement on Equal

Marriage (2004), available at hitp://afsc.org/sites/afsc.civicactions.net/
files/documents/AFSC%20Board%20Minute. pdf.

* Religious Institute, Religious Declaration on Sexual Morality, Justice, and
Healing (Jan. 2010), available at http://religiousinstitute.org/religious-declaration-
on~sexual—niorality—justice-and—healing; See also Religious Institute, Inc. List of
Endorsers (Jan. 10, 2012), available at http://religiousinstitute.org/list-of-

endorsers.

* See Resolution, First Parish Church in Plymouth, Resolution Demanding That
All Persons, Regardless Of Sexual Orientation Or Gender ldentification, Receive

Equal Treatment Under The United States Constitution And The Laws Of The Land
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~ historical pedigree, the First Parish proclamation underscores the resonance of

today’s marriage equality debate with the nation’s founding ideal of liberty.

In 2006, the Episcopal Church likewise called on federal, state, and local

* governments to provide sarne-sex couples protections equivalent to those “enjoyed
“by non-gay married couples” and “oppose[d] any state or federal constitutional
“amendment that prohibits same-sex civil marriage or civil unions,” a stance

- growing out of its “historical support of gay and lesbian persons as children of God

and entitled to full civil rights. ™ A decade ago, the United Methodist Church
called for the “equal protection before the law” of couples and families who have
“shared material resources, pensions, guardian relationships, mutual powers of

attorney, and other such lawful claims.”® In line with the advocacy of these faith

(Feb. 2013), available at http://www.firstparishplymouth.org/Site Assets/

Social%20Action/Equal-treatment-lgbti-brief.pdf.

% Resolution 2006-A095, the 75th General Convention of The Episcopal Church,

- available at hitp://www.episcopalarchives.org/cgi-bin/acts/acts_resolution-

complete.pl?resolution=2006-A095.

% Equal Rights Regardless of Sexual Orientation, from The Book of Discipline of
The United Methodist Church (2004), available at hitp://master.umc.org/

interior.asp?mid=1753.
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groups, 62% of all white mainline Protestants today favor allowing same-sex

- couple to marry civitly.”’
Even within faiths that do not believe the government should recognize the

- marriages of same-sex couples — a position their leaders remain free to express —
many adherents (in some cases, a majority) nonetheless have come to support
equal recogmition of same-sex couples’ civil marriages. As amicus curiae Bishop
Taylor confirms, the Roman Catholic Church hierarchy is strongly opposed to both
civil and religious marriage for same-sex couples.”® Yet Bishop Taylor, consonant
with Catholic teaching more generally, joins other mainstream religions in
atfirming the “inherent dignity” of lesbian and gay individuals, and “teach[ing]

against discrimination and bigotry towards all persons, including homosexuals.”

*7 Public Religion Research Institute, 4 Shifting Landscape: A Decade of Change
in American Altitudes about Same-sex Marriage and LGBT Issues (Feb. 26, 2014),
at 10, available at hitp://publicreligion.org/ site/wp-confent/uploads/ZO14/02/

2014 LGBT REPORT.pdf.

* See generally Br. of Amicus Curiae Anthony B. Taylor, supra, SOC 1.
¥ Br. of Amicus Curiae Anthony B. Taylor, ﬁupm, SOC 1, at ARG 12, 28; see also
Statement, Bishops’ Committee on Marriag.e and Family, Afwaps Our Children: A

Pastoral Message To Parents Of Homosexual Children And Suggestions For
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Consistent with such teaching, many individual American Catholics have come to
favor marriage equality: polling conducted by the Public Religion Research
Institute in 2013 showed that 57% of Catholics support marriage for same-sex
couples,* whereas just three years before, only 46% of Catholics had favored
equal marriage rights while 42% were opposed.*! There are American Muslims,
too, who have applauded the Supreme Court’s marriage equality decisions in
Hollingsworth v. Perry, 133 S, Ct. 2652 (2013), and United States v. Windsor, 133
5. Ct. 2675 (2013), and who believe that their religious faith is not contravened

when the government affords marriage rights to same-sex couples.** In fact, in a

Pastoral Ministers (1997), available at http://'www.usccb.org/
issues-and-action/human-life-and-dignity/homosexuality/always-our-children.cfm.
% Pyblic Religion Research Institute, supra note 37, at 10,

" The Pew Forum on Religion and Public Life, Religion and Attitudes Toward
Same-Sex Marriage (Feb. 7, 2012), available at hitp://www.pewforum.org/Gay-

Marriage-and-Homosexuality/Religion-and-Attitudes-Toward-Same-Sex-Marriage

(citing comparative data from Aug.-Sept. 2010 and Oct. 2011).
™ See, e. 2., Press Release, Muslims for Progressive Values, Muslims for

" Progressive Values Applauds President Obama’s Support of Marriage Equality
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March 2014 survey, 59% of @il adults nationwide, including 62% of White non-
evangelical Protestants, 70% of White Catholics, and 81% of people who claim no
religion, voiced support for marriage equality.*?

While individual liberties should not be subject to public opinion polls, the
preceding sutveys make clear that American religious thought and practice
embrace a rich diversity. No one view speaks for “religion” — even if, contrary to
the Establishment Clause, it were appropriate to give weight to religious views in
the application of the Constitution’s secular promise of equal protection.

HI. Permitting Same-Sex Couples To Marry Civilly (Or Recognizing Such

Marriages Lawfully Performed) Will Not Impinge Upon Religious

Beliefs, Practices, Or Operations, But Rather Will Prevent One Set Of
Religious Beliefs From Being Imposed Through Civil Law

Affirming same-sex couples’ civil marriage rights will not threaten the First
Amendment freedom of all religious communities to decide which religious unions
are and are not consistent with their beliefs. Nor would affirmance here unduly

burden religious persons and institutions in the pursuit of their public and business

(May 9, 2012), available at http://prolong.org/11871240/muslims-for-progressive-

values-applauds-president-obamas-support-of-marriage-equality.html.

* Gay issues find increasing acceptance, Wash. Post, Mar. 6, 2014, available at
http://www.washingtonpost.com/page/2010-2019/WashingtonPost/2014/03/05/

_National-Politics/Polling/release 301,xml.
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activities. To the contrary, reversal predicated on the notion that Arkansas could
(under any standard of review) deny equal protection to one sub-group of married
couples in order to preserve the “religious liberty” of those who wished to
discriminate against them would improperly favor one set of religious views (e.g.,
rejecting civil marriage for same-sex couples) against other religious views (e.g.,
like those of Amici here, favoring equal treatment under law for same-sex couples).
A. Afﬁr‘mance Would Not Interfere With The Exercise Of Religious
Freedoms, Including The Freedom To Set Parameters For

Religiously Sanctioned Marriage That May Differ From These
Established Under Civil Law

Any purported concern that marriage equality for same-sex couples would
interfere ‘\.JVith religious pracﬁce in Arkansas is wholly illusory. However civil
authorities define marriage, existing constitutional principles protect religious
entities” autonomy to define refigious marriages to comport with their respective
tenets. See Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 132 S.
Ct. 694, 709 (2012) (affirming principle that certain “matter[s are] “strictly
ecclesiastical,”” meaning they are “the church’s alone” (citation omitted)). In this
way, religion and state each respect the other’s own proper realm. See generally
McCollum v. Bd. of Educ., 333 U.S. 203, 212 (1948) (“|TThe First Amendment
rests upon the premise that both religion and government can best work to achieve

their lofty aims if each is left free from the other within its respective Sphere.”).
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This tradition of respect for religious autonomy has permitted various
religions to define religious marriage in ways that would be unenforceable under
civil law — e.g., declining to sanctify or recognize marriages between persons of
different faiths and races, or successive marriage following divorce. Conservative
Judaism, for example, prohibits interfaith marrjages,™ as did the Roman Catholic
Church’s Code of Canon Law for much of the twentieth century.” The Mormon
Church discouraged interracial marriage well after the Supreme Court’s ruling in
Loving v. Virginia, 388 U.S. 1 (1967), that the Constitution requires states to allow
interracial civil marriages.”® And, as the Roman Catholic Church teaches that

“[t]he remarriage of persons divorced from a living, lawful spouse is not permitted

* Leadership Council on Conservative Judaism, Conservative View on
Intermarriage (Mar. 7, 1995), available at http://www.mazorguide.com/

living/Denominations/conservative-intermarriage.htm,

* Michael G. Lawler, Interchurch Marriages: Theological and Pastoral
Reflections, in Marriage in the Catholic Tradition: Scripture, Tradition, and

Experience, Ch. 22, at 222 (Todd A. Salzman, et al., eds., 2004).

% See Interracial Marriage Discouraged, The Deseret News, June 17, 1978, at 4.
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by God’s law as taught by Christ,”*’

its priests “cannot recognize the union of
people who are civilly divorced and rt~:.m::u~riﬁ:d,”48 even though states do.

The existence and persistence of such differences demonstrate that
affirmance here would not burden religious liberty. Were Arkansas to recognize
and permit the civil marriages of same-sex couples — as they do for interfaith
couples, intetracial couples, and couples re-marrying after divorce — religions that
disapprove of such unions would remain free to define religious marriage however
they wish. All faith groups could continue to withhold spiritual blessing from any
marriages and indeed bar those entering into them from being congregants at all,
just as they are now free to do so on grounds of faith, race, prior marital status,- or
any other charactetistic deemed religiously significant.

Eliminating Arkansas’s unconstitutional treatment of same-sex couples
under civil law would not change, mandate, control, or interfere with any parties’
religious practices. The religious freedoms embodied in the Constitution guarantee

that diverse religious traditions and beliefs, including the sole right to define who

can marry religiously, will flourish regardless of changes in civil marriage laws.

7 United States Conference Of Catholic Bishops, United States Catholic
Catechism For Adults 290 (2006);
* United States Conference Of Catholic Bishops, Compendium — Catechism Of

- The Catholic Church 9 349 (2006).
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B.  Civil Marriage Of Same-Sex Couples Does Not Unconstitutionally
Burden Religious Organizations’ Ability To Operate And Govern
Their Own Religious Affairs

Appellants argue that Arkansas’s exclusion of same-sex couples from
marriage is consistent with “a variety of legitimate states interests” that “[t]he
United States Supreme Court has recognized,” including “stability, uniformity, and
continuity of laws in the face of an ongoing public and political debate about the
nature and role of marriage.” Appellants’ Br. at 25, 26 (citing cases). In fact,
affirmance augurs no risk to the stability of religious free exercise — a point that
counsel for Plaintiffs was sure to enter into the record below. See discussion
supra, at 3-4. Quite simply, recognizing the civil marriages of sanie-sex couples
will not curtail religious organizations’ ability to operate their own affairs and
serve their communities.

Concerns to the contrary appear to relate mainly to the enforcement of
public accommodation laws that protect individuals from discrimination on
account of sexual orientation, where such laws exist, rather than marital status.
The extent to which any religious institution or business may be regulated as an
employer or public accommodation is determined by existing statutes and relevant,
binding case law. Indeed, just two years ago the Supreme Court unanimously

ruled that an employment discrimination claim by the former employee of a

religious institution had to yield to the First Amendment right of the employer to
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determine who qualifies as a minister under its refigious understanding of that
term. Hosanna-Tabor Evangelical Lutheran Church & Sch., 132 S. Ct. at 707,
709. When religious individuals or institutions act in a more secular sphére, the
balance between civil rights enforcement and First Amendment liberties may vary
in particular cases, but such issues are not presented for decision here.

In any event, evenhanded enforcement of public accommodation laws that
does not unduly burden religious practice does not violate the Free Exercise
Clause simply because it subjects religious actors who discriminate to social or
- political disapproval. [t is no accident that the Free Exercise Clause shares an
amendment with the Free Speech Clause, because robust enforcement of afl
constitutional guarantees best ensures equal access for all voices to discourse in the
public square. See William P. Marshall, Solving the Free Exercise Dilemma: Free
Exercise as Expression, 67 Minn. L. Rev. 545, 546-47 (1983) (arguing free
exercise of religion bears directly on free speech, both having their proper public
dimension, with Religion Clauses, together, offering “unitary protection for
individual liberty™).

To the contrary, giving weight to religious concerns in deciding which valid
civil marriages should be recognized and respected by the state would itself violate
the Establishment Clause. Since this nation’s founding, the concept of religious

liberty has included the equal treatment of all faiths without discrimination or
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preference. See Larson, 456 U.S. at 244 (‘;The clearest command of the
Establishment Clause is that one religious denomination cannot be officially
preferred over another.”). Government action denying marriage rights on
purported “religious liberty” grounds to same-sex couples violates this principle by
putting the force of law behind one set of religious views. By affirming the

judgment below, this Court will ensure that civil law neither favors nor disfavors

~ any particular religious viewpoint, and it will leave individual faith communities

‘free to determine for themselves whether to provide religious sanction to particular

unions.
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CONCLUSION

For the foregoing reasons, Amici respectfully submit that the Court shonld
affirm the judgment of the court below that Arkansas’s ban on marriages of same-
sex couples is unconstitutional.

Respectfully submitted,

JEFFREY S. TRACHTMAN

NorMAN C. SIMON

JASON M. MOFF

KURT M. DENK

ANNA SCHOENFELDER

KRAMER LEVIN NAFTALIS & FRANKEL LIP
1177 Avenue of the Americas

New York, New York 10036
212-715-9100
itrachtman(@kramerlevin.com

Admissions Pro Hac Vice Pending

and

C yjﬁ\ )ﬂi@
JOHN R. TISDALE (75127)

GARY D. MARTS, JR. (2004116)
JONNATHAN D. HORTON (2002055)
200 West Capitol Avenue, Suite 2300
Little Rock, Arkansas 72201-3699
(501)371-0808

FAX: (501) 376-9442
jtisdale@wlj.com

Counsel for Amici Curiae

October 3, 2014
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CERTIFICATE OF COMPLIANCE AND IDENTIFICATION
OF PAPER DOCUMENTS NOT IN PDF FORMAT

Case Name: Smith, et al. v. Wright, et al.
Docket Number: CV-14-427
Title of Document: Brief of Amici Curiae Episcopal Bishop Larry R.

Benfield of the Diocese of Arkansas, ef al.

[ hereby certify that T have submitted and served on opposing counsel an
unredacted and, if required, a redacted PDF document(s) that comply with the
Rules of the Supreme Court and Court of Appeals. The PDF document(s) are
identical to the corresponding parts of the paper document(s) from which they

were created as filed with the court. To the best of my knowledge, information, and

- belief formed after scanning the PDF documents for viruses with an antivirus

program, the PDF documents are free of computer viruses. A copy of this
certificate has been submitted with the paper copies filed with the court and has

been served on all opposing parties.

Gary D. Marts, Jr.
October 3, 2014
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CERTIFICATE OF SERVICE

On October 3, 2014, a copy of the foregoing brief was served by U.S. Mail
on the following:

Jack Wagoner II1

Angela Mann

Wagoner Law Firm, P LA,
1320 Brookwood, Suites D&E
Little Rock, AR 72202

- Cheryl K, Maples
P.O. Box 1504
Searcy, AR 72145

Colin R. Jorgensen
Assistant Attorney General
323 Center Street, Suite 200
Little Rock, AR 72201

Michael R. Rainwater

Jason E. Owens

Rainwater, Holt & Sexton, P.A.
P.O. Box 17250

6315 Ranch Dr.

Little Rock, AR 72222-7250

David Mack Fuqua

Fuqua Campbell, P.A.

425 West Capitol, Suite 300
Little Rock, AR 72201
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APPENDIX

Amicus curiae The Rt. Rev. Bishop Latry R. Benfield is the Thirteenth

Bishop of the Episcopal Diocese of Arkansas. The Diocese comprises the entire

-state of Arkansas, from the Ozark Mountains to the Mississippi River Delta, and is

home to 57 congregations in 48 communities. Bishop Benfield supports civil
marriage equality for same-sex couples and is the second Episcopal Bishop to be
elected to the Diocese of Arkansas from within the state.

Amicus curiae (General Synod of the United Church of Christ is the

representative body of the this Protestant denomination of approximately 1.1

»million members worshipping in approximately 5,100 local churches throughout

- {he United States.

Amicus curiae Mormons for Equality is composed of countless individuals
associated with the Mormon faith and tradition who work to further the cause of
full legal equality for lesbian, gay, biscxual, and transgender individuals, including
recognition of civil marriage rights for same-sex couples.

Amicus curiae Reconstructionist Rabbinical Association (“RRA™),
established in 1974, is the professional association of Reconstructionist rabbis.
Comprised of over 300 rabbis, the RRA represents the rabbinic voice within the

Reconstructionist movement.

App. 1
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Amicus curiae Reconstructionist Rabbinical College and Jewish
Reconstructionist Communities educates leaders, advances scholarship, and
develops resources for contemporary Jewish life.

Amicus curiae Union for Reform Judaism, whose 900 congregations across

- North America include 1.3 million Reform Jews, is committed to ensuring equality

for all of God’s children, regardless of sexual orientation.
Amicus curiae Unitarian Universalist Association was founded in 1961 and

has nurtured a heritage of providing a strong voice for social justice and liberal

- religion. Unitarian Universalism is a caring, open-minded faith community that

“ traces its roots in North America back to the Pilgrims and the Puritans.

Amicus curiae Affirmation represents lesbian, gay, bisexual, transgender,
and queer concerns and their supporters in the United Methodist Community.

Amicus curiae Covenant Network of Presbyterians, a broad-based, national
group of clergy and lay leaders, seeks to support the mission and unity of the
Presbyterian Church (U.S.A.), articulate and act on the church’s historic,
progressive vision, work for a fully inclusive church, and find ways to live out the
graciously hospitable gospel by living together with all our fellow members in the
Presbyterian Church (U.S.A.).

Amicus curiae Friends for Lesbian, Gay, Bisexual, Transgender, and Queer

Concerns (“FLGBTQC”) is a faith community within the Religious Society of
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Friends (Quakers). -FLGBTQC deeply honors, affirms, and upholds that of God in
all people.

Amicus curiae Methodist Federation for Social Action mobilizes clergy and
laity within The United Methodist Church to take action on issues of peace,
poverty, and people’s rights within the church, the nation, and the world.

Amicus curiae More Light Presbyterians represents lesbian, gay, bisexual,
and transgender people in the life, ministry, and witness of the Presbyterian Church
(U.S.A)) and in society.

Amicuslcuriae Presbyterian Welcome is a diverse community of countless
individuals representing lesbian, gay, bisexual, and transgender people in the
Presbyterian Church (U.S.A.), through education, advocacy, and relationship
building.

Amicus curiae Reconciling Ministries Network serves lesbian, gay, bisexual,
and transgender United Methodists and their allies to transform their world into the
full expression of Christ’s inclusive love. Reconciling Ministries Network
envisions a vibrant Wesleyan movement that is biblically and theologically
centered in the full inclusion of God’s children.

Amicus curiae ReconcilingWorks: Lutherans For Full Participation

embodies, inspires, advocates and organizes for the acceptance and full
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- participation of people of all sexual orientations and gender identities within the

Lutheran communion, its ecumenical and global partners, and society at large.

Amicus curiae Religious Institute, Inc. is a multi-faith organization whose
thousands of supporters include clergy and other religious leaders from more than
- 50 faith traditions. The Religious Institute partners with the leading mainstream
and progressive religious institutions in the United States.

Amici curiae leaders of Arkansas religious communities include: The Rev.
Deacon Gary Baird (retired), Grace Episcopal Church, Siloam Springs; Tom
Baker, Priest, St. Andrew’s Episcopal Church, Salem; Reverend Jennie Barrington,
Unitarian Universalist Church of Little Rock, Little Rock; Barry Block, Rabbi,
Congregation B'nai Israel, Little Rock; The Rev. Amber Carswell, St. Mark’s
Episcopal Church, Jonesboro; Brooks Cato, Curate, Christ Episcopal Church, Little
Rock; Jay Clark, Pastor with Youth & Their Families, Pulaski Heights United
Methodist Church, Little Rock; Mark Currey, Pastor, R Street Community Church
(Nondenominational), Little Rock; Teresa Daily, Rector, St. Peter’s Episcopal
Church, Conway; John Farthing, Reverend Doctor (retired), Trinity United
Methodist Church & Hendrix College, Emeritus, Arkansas Conference of the
United Methodist Church, Springdale; The Rev. Cindy Fribourgh, St. Margaret’s
Episcopal Church, Little Rock; The Rev. Gwen Fry, Christ Episcopal Church,

Little Rock; Lisa Fry, Associate Rector, St. Mark’s Episcopal Church, Little Rock;
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- Rev. Susan Gray, Vaughn Presbyterian Church, Fayctteville; The Rev. Lowell

Grisham, St. Paul’s Episcopal Church, Fayetteville; Katherine Guendling, Spiritual

Leader (retired), Unity of Fayetteville (Unity Movement); Reverend Anne

Holcomb, Quapaw Quarter United Methodist Church, Little Rock; Roger Joslin,

Vicar, All Saints’ Episcopal Church, Bentonville; Roy Lenington, Associate
Pastor, Spirit of Peach Independent Christian Church, Prairie Grove; Reverend
Abigail Letsinger, Good Shepherd Lutheran Church, Fayetteville; The Rev.
Samuel Loudenslager, Episcopal Diocese of Arkansas, Bigelow; Reverend Jacob
Lynn, Pulaski Heights United Methodist Church, Bryant; Reverend Kathryn Marie
Mainard O’Connell, First Presbyterian Church, Little Rock; The Rev. Pam
Morgan, St. Thomas Episcopal Church, Rogers; The Rev. Dr. Noland Murray
(retired), St. Margaret’s Episcopal Church, Little Rock; Thompson Murray, Senior
Pastor, Quapaw Quarter United Methodist Church, Little Rock; Sheryl Myers,
Associate Pastor, Open Community Church of Sherwood; Reverend Jim Parrish,
Unitarian Universalist Fellowship of Fayetteville; Joy Prater, Deacon (retired), St.
John’s Episcopal Church of Harrison, Boone; Reverend Belinda Price, Pulaski
Heights United Methodist Church, Little Rock; Reverend Donna Rountree, First
Christian Church (Disciples of Christ), Scott; Rev. Dr. Ryan Rush, Good Faith
Carr-Redfield Charge, United Methodist Church, Pine Bluff; Anne Russ, Pastor,

First Presbyterian Church of Argenta, North Little Rock; Danny Schieffler,
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Episcopal Priest and Rector, St. Mark’s Episcopal Church, Little Rock; The Rev.
Dr. Clint Schnekloth, Good Shepherd Lutheran Church, Fayetteville; Rev. Dr.
Joanna Setbert, St. Luke’s Episcopal Church, North Little Rock; Suzanne Stoner,
Associate Rector, St, Paul’s Episcopal Church, Fayetteville; Barbara Taylor,
Senior Dharma Teacher, Morning Star Zen Center, Kwam Um School of Zen -
Buddhist, Fayetteville; Michael Upson, Deacon, Second Presbyterian Church,
Little Rock; The Rev. Mary Vano, St. Margaret’s Episcopal Church, Little Rock;
Lora Walsh, Priest, St. Paul’s Episcopal Church, Fayetteville; Mark Williams,

Senior Pastor, Spirit of Peach Church, Prairie Grove; and Ed Wills, Jr., Priest, St.

Michael’s Episcopal Church, Little Rock.
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IN THE ARKANSAS SUPREME COURT w @

Hom 5
NATHANIEL SMITH, M.D., MPH, MRS
Director of the Arkansas Department of o= e
Health, in his official capacity, etal. ' A‘P;PELLA IS

v I
VS. NO. CV-14-427 o R
M. KENDALL WRIGHT; et al. APPELLEES

PETITION OF COUNSEL FOR AMICI CURIAE
TO APPEAR PRO HAC VICE

Pursuant to Rule XIV of the Arkansas Rules Governing Admission to the

Bar, petitioner Jeffrey S. Trachtman, through local counsel for amici curiae,
petitions the Court to permit him by comity and courtesy to appear, file pleadings
and briefs, participate in oral argument, and otherwise participate in the appeal of
this case. In support of this request, petitioner states the following:

I. Petitioner is a resident of New York.

2. Petitioner practices law with the firm of Kramer Levin Naftalis &
Frankel LLLLP. Petitioner’s business address is 1177 Avenue of the Americas; New
York, New York 10036.

3. Since first being licensed in New York in 1985, petitioner has never

had his license to practice law suspended or revoked. He is admitted to practice

' The amici are identified in the motion for permission to file an amicus

brief, which was filed contemporaneously with this petition.

1230898-v1



and is a member in good standing of the bar in the following jurisdictions: New
York and Massachusetts. He currently resides and practices in New York.
4. Petitioner submits to all disciplinary procedures applicable to
Arkansas lawyers.
5. Petitioner represents to this Court that New York courts would allow
Arkansas attorneys to appear by comity.
6.  Petitioner will be working on this case with attorneys Jolin R. Tisdale,
Gary D. Marts, Jr., and Johnathan D. Horton, who are serving as local counsel for
the amici curiae. Notices in this case may be served upon them at 200 West
Capitol Avenue, Suite. 2300; Little Rock, Arkansas 72201.
7. This petition is supported by the following:
a. Exhibit 1, Affidavit of Petitioner; and
b. Exhibit 2, Certificate of Good Standing.
WHEREFORE, petitioner prays that the Court grant his petition to appear

pro hac vice, along with all other proper relief.
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Respectfully submitted,

John R. Tisdale (75127)

Gary D. Marts, JIr. (2004116)
Johnathan D. Horton (2002055)

200 West Capitol Avenue, Suite 2300
Little Rock, Arkansas 72201-3699
(501) 371-0808

Fax: (501) 376-9442
jtisdale@wlj.com

By

Gary D. Marts, Ir.

Attorneys for Amici Curiae



CERTIFICATE OF COMPLIANCE AND IDENTIFICATION
OF PAPER DOCUMENTS NOT IN PDF FORMAT

Case Name: Smith, et al. v. Wright, et al.

Docket Number: CV-14-427

Title of Document: Petition of Counsel for Amicus Curiae to Appear
Pro Hac Vice

I hereby certify that I have submitted and served on opposing counsel an-
unredacted and, if required, a redacted PDF document(s) that comply with the
Rules of the Supreme Court and Court of Appeals. The PDF document(s) are
identical to the corresponding parts of the paper document(s) from which they
were created as filed with the court. To the best of my knowledge, information, and
belief formed after scanning the PDF documents for viruses with.an antivirus
program, the PDF documents are free of computer viruses. A copy of this
certificate has been submitted with the paper copies filed with the court and has

been served on all opposing parties.

Gary D. Marts, Jr.
October 3, 2014

1230998-v1 4



CERTIFICATE OF SERVICE

On October 3, 2014, a copy of the foregoing was served by U.S. Mail on the
following:

Jack Wagoner 111

Angela Mann

Wagoner Law Firm, P .A.
1320 Brookwood, Suites D&E
Little Rock, AR 72202

Cheryl K. Maples
P.O. Box 1504
Searcy, AR 72145

Colin R. Jorgensen
Assistant Attorney General
323 Center Street, Suite 200
Little Rock, AR 72201

Michael R. Rainwater

Jason E. Owens

Raimmwater, Holt & Sexton, P.A.
P.O. Box 17250

6315 Ranch Dr.

Little Rock, AR 72222-7250

David Mack Fuqua

Fuqua Campbell, P.A.

425 West Capitol, Suite 300
Little Rock, AR 72201

Gary D. Marts, Jr.
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IN THE ARKANSAS SUPREME COURT

NATHANIEL SMITH, M.D., MPH,
Director of the Arkansas Department of

Health, in his official capacity, et al. APPELLANTS
VS. NO. CV-14-427
M. KENDALL WRIGHT, et al. APPELLEES

AFFIDAVIT OF JEFFREY S. TRACHTMAN

Having been first sworn according to the law, Jeffrey S.
Trachtman, states the following:

1. Tam aresident of New York.

2. Taman attorn.ey duly admitted to the bar of the State of
New York since 1985 and the Commonwealth of Massachusetts since
2009. I am in good standing with the courts of both of these
jurisdictions. I have never had my license to practice suspended or
revoked.

3. I am an attorney in the law firm of Kramer Levin Naftalis &
Frankel LLP, 1177 Avenue of the Arﬁericas; New York, New- York
10036.

4. Tam an attorney for the amici curiae listed in the petition

for admission pro hac vice.

1231016-v1 1




5. I consent to be subject to the jurigdiction of the courts in
Arkansas in any manner arising out of my conduct in these proceedings
and agree to be bound by all disciplinary procedures applicable to
Arkansas lawyers.

6. I consent to be bound by all local rules of practice and
conduct applicable to this Court.

7. I will be working on this case with John R. Tisdale; 200 West
Capitol Avenue, Suite 2300; Liftle Rock, Arkansas 72201, Notices in.
this case may be served upon him at this address.

8. The courts of New York accord similar comity and courtesy
to Arkansas lawyers who may desire to appear and cdnduct cases in the
courts of that State.

9. A certificate of good standing from New York, which is my
state of residence, is attached to the petition.

10.  All the statements in this affidavit are true and correct.

\M%.
N

J éffrey S. Trachtman




STATE OF NEW YORK )

COUNTY OF AJocssd )

SWORN to and subscribed before me on this 1&T day of October

2014.
C\&q g\@uw/\ _____
NOTARY PUBLIC
My Commission Expires: INES TAVAREZ,
Notary Public, State of New Yorh
Seolernbe e 23,9017 O NTAGIS

Commizsion Expires September 23,20 _| |
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conrt rules and orders, on the 10th  day of April 1985,
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freert enenlled in the Roll of Attorneys aud Eouselors-at-Lane o file i
my office, Ias duly veaistered with the admiwistrative office of the
conrbs, and geeording o the records of this conet ix o good sfonding as

ant Attorneyy and Eounselor-at-Hau,
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IN THE ARKANSAS SUPREME COURT

el
NATHANIEL SMITH, M.D., MPH, -
Director of the Arkansas Department of <o BE
Health, in his official capacity, et al. APPELLANTS
W
VS. NO. CV-14-427 U
oty
M. KENDALL WRIGHT, et al. _ - APPELLEES

PETITION OF COUNSEL FOR AMICI CURIAE
TO APPEAR PRO HAC VICE

Pursuant to Rule XIV of the Arkansas Rules Governing Admission to the

Bar, petitioner Jason M. Moff, through local counsel for amici curiae,' petitions
the Court to permit him by comity and courtesy to appear, file pleadings and briefs,
participate in oral argument, and otherwise participate in the appeal of this case. In
support of this request, petitioner states the following:

1. Petitioner is a resident of New York.,

2. Petittoner practices law with the firm of Kramer Levin Naftalis &
Frankel LLP. Petitioner’s business address is 1177 Avenue of the Americas; New
York, New York 10036.

3. Since first being 1icen‘sed in New York in 2006, petitioner has never

had his license to practice law suspended or revoked. He is admitted to practice

''The amici are identified in the motion for permission to file an amicus

brief, which was filed contemporaneously with this petition.
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and 1s a member in good standing of the bar of the State of New York. He

currently resides and practices in New York.

4.  Petitioner submits to all disciplinary procedures applicable to
Arkansas lawyers.
5. Petitioner represents to this Court that New York courts would allow

Arkansas attorneys to appear by comity.
6.  Petitioner will be working on this case with attorneys John R. Tisdale,
Gary D. Marts, Jr.,, and Johnathan D. Horton, who are serving as local counsel for
the amici curiae. Notices in this case may be served upon them at 200 West
Capitol Avenue, Suite 2300; Little Rock, Arkansas 72201.
7. This petition is supported by the following:
a. Exhibit 1, Affidavit of Petitioner; and
b. Exhibit 2, Certificate of Good Standing.
WHEREFORE, petitioner prays that the Court grant his petition to appear

pro hac vice, along with all other proper relief.
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Respectfully submitted,

John R. Tisdale (75127)

Gary D. Marts, Jr. (2004116)
Johnathan D. Horton (2002055)

200 West Capitol Avenue, Suite 2300
Little Rock, Arkansas 72201-3699
(501) 371-0808

Fax: (501) 376-9442
jtisdale@wlj.com

By Ceou \?Nx,ﬁw
Gary D. Mbarts, Jr. ‘

Attorneys for Amici Curiae
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CERTIFICATE OF COMPLIANCE AND IDENTIFICATION
OF PAPER DOCUMENTS NOT IN PDF FORMAT

Case Name: Smith, et al. v. Wright, et al.

Docket Number: CV-14-427

Title of Document: Petition of Counsel for Amicus Curiae to Appear
Pro Hac Vice

I hereby certify that I have submitted and served on opposing counsel an
unredacted and, if required, a redacted PDF document(s) that comply with the
Rules of the Supreme Court and Court of Appeals. The PDF document(s) are
identical to the corresponding parts of the paper document(s) from which they
were created as filed with the court. To the best of my knowledge, information, and
belief formed after scanning the PDF documents for viruses with an antivirus
program, the PDF documents are free of computer viruses. A copy of this
certificate has been submitted with the paper copies filed with the court and has

been served on all opposing parties.

Gaa N I
Gary D. MArts, Jr.
October 3, 2014
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CERTIFICATE OF SERVICE

On October 3, 2014, a copy of the foregoing was served by U.S. Mail on the
following:

Jack Wagoner 111

Angela Mann

Wagoner Law Firm, P .A.
1320 Brookwood, Suites D&E
Little Rock, AR 72202

Cheryl K. Maples
P.O. Box 1504
Searcy, AR 72145

Colin R. Jorgensen
Assistant Attorney General
323 Center Street, Suite 200
Little Rock, AR 72201

Michael R, Rainwater

Jason E. Owens

Rainwater, Holt & Sexton, P.A.
P.O. Box 17250

6315 Ranch Dr.

Little Rock, AR 72222-7250

David Mack Fuqua

Fuqua Campbell, P.A.

425 West Capitol, Suite 300
Little Rock, AR 72201

Gary D, Mags, Jr.
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IN THE ARKANSAS SUPREME COURT

NATHANIEL SMITH, M.D., MPH,
Director of the Arkansas Department of

Health, in his official capacity, et al. APPELLANTS
VS. NO. CV-14-427
M. KENDALL WRIGHT, et al. APPELLEES

AFFIDAVIT OF JASON M. MOFF

Having been first sworn according to the law, Jason M. Moff,
states the following:

1. Tam aresident of New York.

2. T am an attorney duly admitted td the bar of the State of
New York since 2006. I am in good standing with thé courts of New
York. I have never had my license to practice suspended or revoked.

3. [ am an attorney in the law firm of Kramer Levin Naftalis &
Frankel LI.P, 1177 Avenue of the Americas; New York, New York

10036.

4, [ am an attornéy for the amici curiae listed in the petition

for admission pro hac vice.

5. I consent to be subject to the jurisdiction of the courts in

Arkansas in any manner arising out of my conduct in these proceedings
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and agree to be bound by all disciplinary procedures applicable to
Arkansas lawyers.

6. I consent to be bound by all local rules of practice and
conduct applicable.to this Court.

7. 1 will be working on this case with John R. Tisdale; 200 West
Capitol Avenue, Suite 2300; Little Rock, Arkansas 72201. Notices in
this case may be served upon him at this address.

8.  The courts of New York accord similér comity and courtesy
to Arkansas lawyers who may desire to appear and conduct cases in the
courts of that State.

9. A certificate of good standing from New York, which is my
state of residence, is attached to the petition.

10. All the statements in this affidavit are true and correct.

/\WQY/\ M //

Jason M. Moff
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NOTARY PUBLIC
My Commission Expires:
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IN THE ARKANSAS SUPREME COURT

NATHANIEL SMITH, M.D., MPH,
Director of the Arkansas Department of
Health, in his official capacity, et al.

VS, NO. CV-14-427 R

N
M. KENDALL WRIGHT, et al. APPELLEES

PETITION OF COUNSEL FOR AMICI CURIAE
TO APPEAR PRO HAC VICE

Pursuant to Rule XIV of the Arkansas Rules Governing Admission to the

Bar, petitioner Kurt M. Denk, through local counsel for amici curiae, petitions the
Court to permit him by comity and courtesy to appear, file pleadings and briefs,
participate in oral argument, and otherwise participate in the appeal of this case. In
support of this request, petitioner states the following:

1. Petitioner is a resident of New York.

2. Petitioner practices law with the firm of Kramer Levin Naftalis &
Frankel LLP. Petitioner’s business address is 1177 Avenue of the Americas; New
York, 'New York 10036.

3. Since first being licensed in New York in 2011, petitioner has never

had his license to practice law suspended or revoked. He is admitted to practice

""The amici are identified in the motion for permission to file an amicus

brief, which was filed contemporaneously with this petition.
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and is a member in good standing of the bar of the State of New York. He
currently resides and practices in New York.
| 4.  Petitioner submits to all disciplinary procedures applicable to
Arkansas lawyers.
5. Petitioner represents to this Court that New York courts would allow
Arkansas attorneys to appear by comity,
6.  Petitioner will be working on this case with attorneys John R. Tisdale,
Gary D. Marts, Jr., and Johnathan D. Horton, who are serving as local counsel for
the amici curiae. Notices in this case may be served upon them at 200 West
Capitol Avenue, Suite 2300; Little Rock, Arkansas 72201.
7. This petition is supported by the following:
a. Exhibit 1, Affidavit of Petitioner; and
b.  Exhibit 2, Certificate of Good Standing.
WHEREFORE, petitioner prays that the Court grant his petition to appear

pro hac vice, along with all other proper relief.
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Respectfully submitted,

John R. Tisdale (75127)

Gary D. Marts, Jr. (2004116)
Johnathan D. Horton (2002055)

200 West Capitol Avenue, Suite 2300
Little Rock, Arkansas 72201-3699
(501)371-0808

Fax: (501) 376-9442
jtisdale@wlj.com

By _S_T\%M@%
Gary D. Marts, Jr.

Attorneys for Amici Curiae



CERTIFICATE OF COMPLIANCE AND IDENTIFICATION
OF PAPER DOCUMENTS NOT IN PDF FORMATT

Case Name: Smith, et al. v. Wright, et al.

Docket Number: CV-14-427

Title of Document: Petition of Counsel for Amicus Curiae to Appear
Pro Hac Vice

I hereby certify that [ have submitted and served on opposing counsel an
unredacted and, if required, a redacted PDF document(s) that comply with the
Rules of the Supreme Court aﬁd Court of Appeals. The PDF document(s) are
identical to the corresponding parts of the paper document(s) from which they
were created as filed with the court. To the best of my knowledge, information, and
belief formed after scanning the PDF documents for viruses with an antivirus
program, the PDF documents are free of computer viruses. A copy of this
certificate has been submitted with the paper copies filed with the court and has

been served on all opposing parties.

Gary D. Marts, Ir.
October 3, 2014
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CERTIFICATE OF SERVICE

On October 3, 2014, a copy of the foregoing was served by U.S. Mail on the
following:

Jack Wagoner I1I

Angela Mann

Wagoner Law Firm, P .A.
1320 Brookwood, Suites D&E
Little Rock, AR 72202

Cheryl K. Maples
P.O. Box 1504
Searcy, AR 72145

Colin R. Jorgensen
Assistant Attorney General
323 Center Street, Suite 200
Little Rock, AR 72201

Michael R. Rainwater

Jason E. Owens

Rainwater, Holt & Sexton, P.A.
P.O. Box 17250

6315 Ranch Dr.

Little Rock, AR 72222-7250

David Mack Fuqua
Fuqua Campbell, P.A,

425 West Capitol, Suite 300
Little Rock, AR 72201

Gary D. Mags, Jr. :
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IN THE ARKANSAS SUPREME COURT

NATHANIEL SMITH, M.D., MPH,
Director of the Arkansas Department of

Health, in his official capacity, et al. APPELLANTS
VS. NO. CV-14-427
M. KENDALL WRIGHT, et al. - APPELLEES

AFFIDAVIT OF KURT M. DENK

Having been first sworn according to the law, Kurt M. Denk,
states the following:

1. I am a resident of New York.

2. 1 am an attorney duly admitted to the bar of the State of
New York since 2011. I am in good standing with the courts of New
York. I have never had my license to practice suspended or revoked.

3. I am an attorney in the law firm of Kramer Levin Naftalis &
Frankel LLP, 1177 Avenue of the Americas; New York, New York
10036.

4. I am an attorney for the amici curiae listed in the petition
for admission pro hac vice.

5. I consent to be subject to the jurisdiction of the courts in

Arkansas in any manner arising out of my conduct in these proceedings

123108171 1




and agree to be bound by all disciplinary procedures applicable to
Arkansas lawyers.

6. I consent to be bound by all local rules of practice and
conduct applicable to this Court.

7. I will be working on this case with John R. Tisdale; 200 West
Capitol Avenue, Suite 2300; Little Rock, Arkansas 72201. Notices in |
this case may be served upon him at this address.

8.  The courts of New York accord similar comity and courtesy
to Arkansas lawyvers who may desire to appear and conduct cases in the
courts of that State.

9. A certificate of good sfanding from New York, which is my
state of residence, is attached to the petition.

10.  All the statements in this affidavit are true and correct.

Il

Kurt M. Denk




STATE OF NEW YORK )

COUNTY OF Na<Sau )

<
SWORN to and subscribed before me on this | day of October

2014,
M (X A)M/f‘i‘"‘“
NOTARY PUBLIC
My Commission Expires: INES TAVAREZ i
~w Yot v S e e
%Gp*—embﬂr DA 0(7] Qualified in Nassan Cousty

Commission Expires September 23,20 | |



Ayppellate Bivision of the Bupreme Court
of the State of Nefo Pork
Hivst Judicial Bepartment

J, Susanma Rojas, Clerk of the Appellate Difision of the
Supreme Touet of the Btate of New York, Hivst FJudicial
Bepartnent, cextify that

KURT MICHAEL DENK
foas duly licensed and admitled to practice az an Attorney and
Oousellor at Late v all the conrts of the Btate of Netw Pork on
Javenary 31, 2011, has duly taken aud subscribed the vatly of office
prescribed by lagr, fas been enenlled fn the Woll of Attorneps and
Tmumsellors at Lasr on file in my office, has duly vegistered foith
the administratite office of the conrts, and aceording to the records

of this court is in good standing as an attorney and coursellor at

[afo,

Jn Witness Whereof, J hafre herevnto set my
hand andy affixed the seal of this ronrt on

September 30, 2014
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IN THE ARKANSAS SUPREME COURT

NATHANIEL SMITH, M.D., MPH, ® .
Director of the Arkansas Department of i = 3
Health, in his official capacity, et al. APPE{_ETJANTS
VS, NO. CV-14-427 VI
' - IR
M. KENDALL WRIGHT, et al.  ARPELLEES
— N

—
147

PETITION OF COUNSEL FOR AMICUS CURIAE
TO APPEAR PRO HAC VICE

Pursuant to Rule XIV of the Arkansas Rules Governing Admission to the

Bar, petitioner Anna Schoenfelder, through local counsel for amici curiae,l

. petition_s the Court to permit her by comity and courtesy to appear, file pleadings
and briefs, participate in cﬁ*al aréUment, and otherwise participate in the appeal of
this casé. In support of this request, petitioner states the following:

L. Petitioner is a resident of New York.

2. Petitioner practices law with the firm of Kramer Levin Naftalis &
Frankel LLP. Petitioner’s business address is 1177 Avenue of the Americas; New
York, New York 10036.

3. Since first being licensed in New York in 2014, petitioner has never

had her license to practice law suspended or revoked. She is admitted to practice

' The amici are identified in the motion for permission to file an amicus

brief, which was filed contemporaneously with this petition.:
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and is a member in good standing of the bar of the State of New York. She

currently resides and practices in New York.

4. Petitioner submits to all disciplinary procedures applicable to
Arkansas lawyers.
5. Petitioner represents to this Court that New York courts would allow

Arkansas attorneys to appear by comity.
6. Petitioner will be working on this case with attorneys John R. Tisdale,
Gary D. Marts, Jr., and Johnathan D. Horton, who are serving as local counsel for
the amici curiae. Notices in this case may be served upon them at 200 West
Capitol Avenue, Suite 2300; Little Rock, Arkansés 72201.
7. This petition is supported by the following;:
a. Exhibit 1, Affidavit of Petitioner; and
b. Exhibit 2, Certificate of Good Standing.
WHEREFORE, petitioner prays that the Court grant her petition to appear

pro hac vice, along with all other proper relief.
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Respectfully submitted,

John R. Tisdale (75127)

Gary D. Marts, Jr. (2004116)
Johnathan D. Horton (2002055)

200 West Capitol Avenue, Suite 2300
Little Rock, Arkansas 72201-3699
(501) 371-0808

Fax: (501) 376-9442
jtisdale@wlj.com

By %&cﬂﬂ
Gary D. Marts, Jr.

Attorneys for Amici Curiae



CERTIFICATE OF COMPLIANCE AND IDENTIFICATION
OF PAPER DOCUMENTS NOT IN PDF FORMAT

Case Name; Smith, et al. v. Wright, et al.
Docket Number: CV-14-427
Title of Document: Petition of Counsel for Amicus Curiae to Appear

Pro Hac Vice

I hereby certify that T have subﬁitted and served on opposing counsel an
unredacted and, if required, a redacted PDF document(s) that comply with the
Rules of the Supreme Court and Court of Appeals. The PDF document(s) are
identical to the corresponding parts of the paper document(s) from which they
were created as filed with the court. To the best of my knowledge, information, and
belief formed after scanning the PDF documents for viruses with an antivirus
program, the PDF documents are free of computer viruses. A copy of this
certificate has been submitted with the paper copies filed with the court and has

been served on all opposing parties.

Gary D. &arts, Jr.

October 3, 2014
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CERTIFICATE OF SERVICE

On October 3, 2014, a copy of the foregoing was served by U.S. Mail on the
following:

Jack Wagoner 111

Angela Mann

Wagoner Law Firm, P .A.
1320 Brookwood, Suites D&E
Little Rock, AR 72202

Cheryl K. Maples
P.O. Box 1504
Searcy, AR 72145

Colin R. Jorgensen
Assistant Attorney General
323 Center Street, Suite 200
Little Rock, AR 72201

Michael R. Rainwater

Jason E. Owens

Rainwater, Holt & Sexton, P.A.
P.O.Box 17250

6315 Ranch Dr.,

Little Rock, AR 72222-7250

David Mack Fuqua

Fuqua Campbell, P.A.

425 West Capitol, Suite 300
Little Rock, AR 72201

D P

Gary D. Marts, Jr.
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IN THE ARKANSAS SUPREME COURT

NATHANIEL SMITH, M.D., MPH,
Director of the Arkansas Department of

Health, in his official capacity, et al. APPELLANTS
VS. NO. CV-14-427
M. KENDALL WRIGHT, et al. APPELLEES

AFFIDAVIT OF ANNA SCHOENFELDER

Having been first sworn according to the law, Anna Schoenfelder,
states the following:

1. Iam aresident of New York.

2. Iam an attorney duly admitted to the bar of the State of
New York since 2014, 1 am in good standing with the courts of New
York. I have never had my license to practice suspended or revoked.

3. Iam an attorney in the law firm of Kramer Levin Naftalis &
Frankel LLP, 1177 Avenue of the Americas; New York, New York
10036.

4. T am an attorney for the amici curiae listed in the petition
for admission pro hac vice.

5, 1 consént to be subject to the jurisdiction of the courts in

Arkansas in any manner arising out of my conduct in these proceedings
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and agree to be bound by all disciplinary procedures applicable to
Arkansas lawyers.

6. I consent to be bound by all local rules of practice and
conduct applicable to thig Court.

7. 1 will be working on this case with John R. Tisdale; 200 West
Capitol Avenue, Suite 2300; Little Rock, Arkansas 72201, Notices in
this case may be served upon him at this address.

8.  The courts of New Yo;'k accord similar comity and courtesy
to Arkansas lawyers who may desire to appear and conduct cases in the
courts of that State.

9. A certificate of good standing from New York, which is my
state of residence, is attached to the petition.

10. All the statements in this affidavit are true and correct.

A

Anna Sc¢hoenfelder
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STATE OF NEW YORK )
COUNTY OF New York )

SWORN to and subscribed before me on this ﬂ% day of October

i

NOTAKY PUBLIC
My Commission Expires:
Mg 21, 2015
U
e T ow Yot

Mo, 02606166434
Quodad ok co\g
w%‘;ﬁﬁﬁ- i3
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Appellate Bivigion of the Suprene Court

nf the State nf New York
Serand Judicial Department

A, Aprilanne Agostinn,  @Clerk of the Appellate Bivigion of the
Suprene Conrt of the State of New York, Seconn Junicial Bepartinent,
do hereby rertify that  Anna Colleen Schoenfelder s huly
fieenged aud admitled to practice as an Attoreney and Counselor-at-aw
te all the courts of the State, aceording tﬁ the lanes of the State and {he
court enles and oeders, on the 21 st oay of May 2014,

furs dly faken and subgcribed the oath of office presceibed by Lou, haz
freen eneniled i the Roll of Attoeneys ad Counselors-at-Leaou o file in
wy nffice, has duly i‘egiztereh with the ahminigtrative office of the
porks, and aecoeding fo the vecordx of this court is o good standing as

an Attorney and Goumselor-at-Leau,

I Witness Wihereotf, I hauve herveunto sel
wry haud and affised the seal of said
Appellate Bivision on September 30, 2014,

{ D

@lerk of the Court




IN THE ARKANSAS SUPREME COURT

NATHANIEL SMITH, M.D., MPH, S ., O

Director of the Arkansas Department of & = 0

Health, in his official capacity, et al. APPELIANTS
L ! S

VS. NO. CV-14-427 R
R T

M. KENDALL WRIGHT, et al. : AE:PELLEES
s ) -

— i
L0

PETITION OF COUNSEL FOR AMICI CURIAE
TO APPEAR PRO HAC VICE

Pursuant to Rule XIV of the Arkansas Rules Governing Admission to the

Bar, petitioner Norman C. Simon, through local counsel for amici curiae,' petitions
the Court to permit him by comity and courtesy to appear, file pleadings and briefs,
participate in oral argument, and otherwise participate in the appeal of this case. In
support of this request, petitioner states the following:

L. Petitioner is a resident of New York.

2. Petitioner practices law with the firm of Kramer Levin Naftalis &
Frankel LLP. Petitioner’s business address is 1177 Avenue of the Americas; New
York, New York 10036.

3. Since first being licensed in New Jersey in 1997, petitioner has never

had his license to practice law suspended or revoked. He is admitted to practice

' The amici are identified in the motion for permission to file an amicus

brief, which was filed contemporaneously with this petition.
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and is a member in good standing of the bar in the following jurisdictions: New
York and New Jersey. He currently resides and practices in New Yprk.
4. Petitioner submits to all disciplinary procedures applicable to
Arkansas lawyers.
5.  Petitioner represents to this Court that New York courts would allow
Arkansas attorneys to appear by comity.
6.  Petitioner will be working on this case with attorneys John R. Tisdale,
Gary D. Marts, Jr., and Johnathan D. Horton, who are serving as local counsel for
the amici curiae. Notices in this case may be served upon them at 200 West
Capitol Avenue, Suite 2300; Little Rock, Arkansas 72201.
7. This petition is supported by the following:
a. Exhibit 1, Affidavit of Petitioner; and
b. Exhibit 2, Certificate of Good Standing,.
WHEREFORE, petitioner prays that the Court grant his petition to appear

pro hac vice, along with all other proper relief.
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Respectfully submitted,

John R. Tisdale (75127)

Gary D. Marts, Jr. (2004116)
Johnathan D. Horton (2002055)

200 West Capitol Avenue, Suite 2300
Little Rock, Arkansas 72201-3699
(501) 371-0808

Fax: (501) 376-9442
jtisdale@wlj.com

Gary D. i%arts, Jr.

Attorneys for Amici Curiae
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CERTIFICATE OF COMPLIANCE AND IDENTIFICATION
OF PAPER DOCUMENTS NOT IN PDF FORMAT

Case Name: Smith, et al. v. Wright, et al.
Docket Number: CV-14-427
Title of Document: Petition of Counsel for Amicus Curiae to Appear

Pro Hac Vice

I hereby certify that I have submitted and served on opposing counsel an
unredacted and, if required, a redacted PDF document(s) that comply with the
Rules of the Supreme Court and Court of Appeals. The PDF document(s) are
identical to the corresponding parts of the paper document(s) from which they
were created as filed with the court. To the best of my knowledge, information, and
belief formed after scanning the PDF documents for viruses with an antivirus
program, the PDF documents are free of computer viruses. A copy of this
certificate has been submitted with the paper copies filed with the court and has

been served on all opposing parties.

Gary D. Matts, Jr.
October 3, 2014
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CERTIFICATE OF SERVICE

On October 3, 2014, a copy of the foregoing was served by U.S. Mail on the
following;

Jack Wagoner 111

Angela Mann

Wagoner Law Firm, P .A.
1320 Brookwood, Suites D&E
Little Rock, AR 72202

Cheryl K. Maples
P.O. Box 1504
Searcy, AR 72145

Colin R, Jorgensen
Assistant Attorney General
323 Center Street, Suite 200
Little Rock, AR 72201

Michael R. Rainwater

Jason E. Owens

Rainwater, Holt & Sexton, P.A.
P.O. Box 17250

6315 Ranch Dr.

Little Rock, AR 72222-7250

David Mack Fuqua
~ Fuqua Campbell, P.A.

425 West Capitol, Suite 300
Little Rock, AR 72201

Gary D. Mg'ts, Jr.
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IN THE ARKANSAS SUPREME COURT

NATHANIEL SMITH, M.D., MPH,
Director of the Arkansas Department of

Health, in his official capacity, et al. APPELLANTS
V8. NO. CV-14-427
M. KENDALL WRIGHT, et al. APPELLEES

AFFIDAVIT OF NORMAN C. SIMON

Having been first sworn according to ther law, Norman C. Simon,
states the following:
1. Tam aresident of New York.
2. Taman atforney duly admitted to the bar of the State of
New York since 1998 and the State of New Jersey since 1997. I am in
good standingh with the courts of both of these jurisdictions. I have
never had my license to practice suspended or revoked.
3. I am an attorney in the law firm of Kramer Levin Naftalis &
Frankel LLP, 1177 Avenue of the Americas; New York, New York
| 10036.
4, 1 am an attorney for the amicr curiae listed in the petition
for admission pro hac vice.
5. I consent to be subject to the jurisdiction of the courts in

Arkansas in any manner arising out of my conduct in these pro
| EXHIBIT J
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and agree to be bound by all disciplinary proc.edures applicable to
Arkansas lawyers.

6. I consgent to be bound by all local rules of practice and
conduct applicable to this Court.

7. Iwill be working on this case with John R. Tisdale; 200 West
Capitol Avenue, Suite 2300; Little Rock, Arkansas 72201. Notices in
this case may be served upon him at this address.

8. The courts of New York accord similar comity and courtesy
to Arkansas lawyers who may desire to appear and conduct cases in the
courts of that State.

9. A certificate of good standing from New York, which is my
state of residence, is attached to the petition.

10. All the statements in this affidavit are true and correct.

A

ﬁ?/méﬁl C Mo/f”




STATE OF NEW YORK )

T

COUNTY OF Neossau

SWORN to and subscribed before me on this }S\’ day of October

2014,
ﬂﬂ //{/L)G‘U/W

NOTARY PUBLIC —
My Commisgsion Expires:
- * Notary Pabite, Sateof New Yort
S{’ ;DT‘E’ mlp )3 ol Y RO, OFTAGZ8120

Qualified in Nassan County
Commssion Expires Septersber 23,20_ |



@ppellzxtz Eiﬁfﬁiﬂn of ﬂ‘gB ﬁuprnm:g T onart
of the State of Nefr York
Hivat Judicial Bepartment

d, fguﬁanna Rojus, Alerk of the Appellate Bivision of the
Supreme Tmut of the Btate of Netwr Pork, Hirst Fudicial
Bepartment, certify that

NORMAN CHRISTOPHER SIMON
fuas duly [icervsed and admiffed to preactice az an Aftorney and
Tounsellor af Wato in all the eowrts of the State of Ner Work on
March 2, 1998, has duly tuken and subscribed the oath of office
preseribed by lafo, has been envolled in the .3RUI[ of Attornegs and
Counsellors at Late on file in my office, fas duly registered fith
the administratifie office of the courts, and according to the records

of this court is in good stemding as an attorney and covmsellor at

lafu.

dn Witness Whereof, I hafre fereunto set my
handy and affixed the seal of this conurt on

Beptember 30, 2014

(G v
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